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REQUESTING CASHIER BY TELEPHONE ON SUNDAY TO 
STOP PAYMENT OF CHECK 


The drawer of a check has a right to stop payment of the check by 
instructing the bank on which the check is drawn, at any time before 
it is paid or certified, not to pay it. In the absence of any rule adopted 
by the bank requiring such notices to be given in writing, a verbal notice 
to a proper officer of the bank is sufficient. If the bank pays a check, 
after receiving due notice not to pay it, it may not charge the check 
against the drawer’s account. If it does, it is liable to the drawer for 
the amount of the check. 

In a recent Texas decision, Hewitt v. First National Bank of San 
Angelo, published among the legal decisions in this issue, a question 
of ‘‘novelty and importance’’ involving an order to stop payment of 
the check, was presented. The question was whether the notice given 
by the drawer of the check was a valid notice, so as to make the bank 
liable to the drawer in paying the check upon presentment. The notice 
in this instance was given by the drawer to the bank’s cashier at his 
residence on Sunday over the telephone. It was held that the notice 
thus given was -valid and binding on the bank. 

The facts showed that the plaintiff, Hewitt, kept a checking account 
in the defendant bank. He drew a check for $700 upon the bank, 
payable to the order of one Robinson, and delivered it to the payee on 
Saturday evening. On the following day, Sunday, Hewitt called up 
C. H. Powell, the cashier of the bank, on the telephone at his residence 
and requested him to stop payment of the check. As cashier of the bank, 
Powell had general management of its affairs and full control over all 
of its employees. Powell told Hewitt over the telephone. that he would 
make a written memorandum of the matter and attend to it when he 
returned to the bank. 

It appeared that the bank’s hours of business, as fixed by its by-laws, 
were from 9 a. m. to 3 p.:m. It was the bank’s custom, however, in 
common with other banks in San Angelo, to open its doors at 8 a. m. 
and to receive deposits and pay checks after that hour. It was not 
shown that Hewitt had any knowledge of this custom. 
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On Monday morning, the cashier was delayed at home, by reason 
of the illness of a member of his family and did not arrive at the bank 
until 8.40 a.m. The check in question had been presented by Robinson, 
the payee, and paid a few minutes earlier. 

As stated above, it was held that the order to stop payment was valid 
and binding upon the bank and that the bank was liable to the plain- 
tiff for the amount of the check. 

It was contended, on behalf of the bank, that the notice was not good 
for the reason that Powell, the cashier, was not at the bank at the time 
that the notice was given. The court conceded that there are many 
things connected with the business of banking which cannot properly 
be done away from the bank. An officer cannot receive deposits at 
a place other than the bank. If he does so, he is acting as the de- 
positor’s agent and not as an agent of the bank. Nor is it proper 
for an officer to certify checks at a place other than the bank. 

On the other hand, there are many transactions which are regularly 
and lawfully handled away from the bank. An instance, not mentioned 
by the court, is the collection of out-of-town checks. A bank, acting 
for its customers, collects checks drawn on banks in other cities through 
the instrumentality of correspondents in such cities. These correspond- 
ents are, in many instances, regarded as the agents of the collecting 
bank, just as though the bank had sent one of its own employees out 
to make the collection in person. 

And the court here holds that the receiving of an order to stop 
payment is one of the things that may be done at a place outside of 
the bank. On this point, the court said: 


‘‘TIn the instant case the cashier was not required to transact 
any business away from the bank, but, acting upon the information 
which he had received, to stop the payment of the check at the 
bank. Though there were some things that he could not do, as 
cashier, except at the bank and within banking hours, he was as 
much the cashier at home on Sunday as he was when he was in 
the bank transacting its business on any other day of the week. 
The information which was received by him at his house on Sunday 
was given to him, not only because he was cashier, but as cashier, 
and was binding on him on Monday or any other day of the week. 

‘‘Appellee (the bank), reasoning from analogy, says that 
as the cashier could not receive deposits, or pay or accept checks 
in behalf of the bank at any place other than in the banking 
house, for the reason that the vaults, safes and books are kept 
there, so, as the evidence shows that the bank is compelled to keep 
a stop-check register for the orderly conduct of its business, and 
that entries therein must be made at the bank where the same is 
kept. notice to the cashier to stop the payment of a check, given 
at a place other than at its place of business, is not binding on the 
bank. We concede that such would be the case, until the cashier, 
by the use of reasonable diligence, was able to communicate such 
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information to those in charge of the bank’s business during his 
absence, whose duty it would be, upon receiving such information, 
to make the proper entry in such register. 

“In the instant case, no reason is shown why the cashier, if 
he knew that he would not be at the bank when it was opened 
Monday morning, should not have communicated the information 
which he had received to the paying teller.’’ 


It was further contended, on behalf of the bank, that the notice was 
invalid under the Texas statute, which makes it unlawful to labor on 
Sunday. In holding this contention to be unsound, the court said: 


‘‘We do not think that there is any merit in appellee’s con- 
tention that the notice to Powell was ineffectual because the same 
was given on Sunday. It is true that Sunday is a legal holiday, 
and, with certain exceptions, it is unlawful to labor on that day. 
R. 8. art. 4606; Penal Code, art. 299. But Powell was not asked 
to perform any labor on Sunday. Certain information was 
imparted to him, upon which he was requested to act the next 
day.”’ 


This decision does not mean that, as a general proposition, notice 
to the cashier of a bank not to pay a check, given when the cashier is 
not at the bank, is notice to and binding upon the bank. The court 


specifically states that it merely decides that the notice, under the 
particular facts of this case, was a valid notice. 


REESE 


LIABILITY OF BANK WHERE BONDS RECEIVED FOR SAFE- 
KEEPING ARE STOLEN 


Several decisions, recently made, involve the liability of a bank where 
securities, left with the bank by a customer for safe-keeping, the bank 
making no charge for its services, are stolen by burglars. 

There is a distinetion between the liability of a bank which receives 
compensation for its service in a case of this kind and a bank which 
does not receive compensation. In the former case, the bank is known 
as a bailee for hire, and it is required to exercise a higher degree of 
care than when it receives no compensation. In the latter case, the bank 
is known as a gratuitous bailee. 

In some eases, the argument has been advanced that, although the 
bank receives no direct compensation, it is indirectly compensated by 
the general banking business which it receives, or hopes to receive, 
from the owner of the securities, and that it should, therefore, be regarded 
as a bailee for hire. 
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This argument has been held to be sound in the case of Miller v. 
Bank of Holly Springs, Supreme Court of Mississippi, 95 So. Rep. 129. 
This decision was published in the May issue of the Banking Law Journal, 
pages 301, 323. Referring to the point under discussion, the court 
there said: 


‘‘The evidence shows that the appellant (depositor) was a 
regular customer of appellee (bank), not only as a special de- 
positor, but as a general depositor with a checking account. The 
court knows and will take judicial notice of what is a matter of 
common knowledge, that receiving and keeping for their customers 
special deposits of valuables of the character here involved is a 
large and very important part of the business of banks; the main 
purpose being to induce such depositors to keep with them their 
surplus moneys on checking, time deposit, and savings accounts. 
In fact a bank, refusing its customers such facilities for the safe- 
keeping of their valuables, would be at a great disadvantage in 
competing with other banks furnishing such means.”’ 


And this argument was listened to in a later Mississippi decision, 
Grenada Bank v. Moore, 95 So. Rep. 449, where the court said: 


‘*But furthermore we do not think the bank was a gratuitous 
bailee, because it was acting for a consideration, in that. it was 
dealing with one of its customers and depositors, whose business 
with the bank was valuable to it and amounted to a consideration 
for the trust of safely keeping the bonds in its vaults. 

‘*We cannot subscribe to the view that a general depositor 
and customer of a bank, who, by virtue of his business relations 
and of his implicit confidence in the institution, makes a special 
deposit of his securities and valuables therein, is afforded no pro- 
tection against loss which occurs through the fraudulent acts or 
negligence of the officers of the bank. Our judgment is to the 
contrary. 

‘‘The business given a bank by a customer who deposits his 
funds therein and otherwise contributes to its profits is valuable 
to the bank, and is certainly sufficient consideration in a contract 
of bailment, such as a special deposit, to create mutuality and 
warrant the view that it is a bailment for hire and not accommoda- 
tion. Therefore the loss of the special deposit through the acts 
of the officers of the bank, either by negligence or fraud, must 
be met by the bank.’’ 


This decision was published in the June issue of the Banking Law 
Journal, pages 376, 390. 

The most recent decision we have seen on this point holds the other 
way. The case is Thornton v. Athens National Bank, Court of Civil 
Appeals of Texas, 252 S. W. Rep. 278. The plaintiff, Thornton, sued 
to recover $5,000, the value of Liberty Bonds which he had deposited 
with the bank for safe-keeping, and which were subsequently forcibly 
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taken from the bank by robbers. The bank made no charge against 
the plaintiff for keeping the bonds, but the plaintiff alleged that he had 
been a regular customer of the bank for more than ten years, deposit- 
ing his money and valuable papers therewith. 

It appeared that the bank clipped the coupons from the bonds in 
question, collected the interest and credited the amount to the plain- 
tiff’s account. But the jury found that this was not done pursuant to 
the contract of deposit. 

The robbery occurred at noontime, the robbers taking the securities 
from the bank’s safe and locking two of the bank’s employees and three 
of its customers in the vault to make certain their escape. 

It was held that the bank was a gratuitous bailee, liable only for 
gross negligence and that the evidence did not show such negligence 
on the part of the bank. 

The plaintiff first contended that the bank should be liable as an 
insurer. Inasmuch as the bank had given him a receipt reciting that 
the bonds ‘‘are to be delivered to him or his assign upon return of this 
receipt.’’ But the court held that in order for the bank to be liable 
as an insurer, there would have to be a consideration for the contract 
of insurance, the court saying: 


‘*We do not think appellant’s contention is sound. There 
must have been a compensation for the act of ‘‘safe-keeping’”’ 
itself. The fact that the special depositor was also a general 
depositor in the bank is not sufficient, unless the contract of special 
bailment stipulated for the retention of the general deposit ac- 
count, for the benefits to the bank < rived through the general 
deposit account of a depositor are whoily contingent upon the 
will of the depositor, can be withdrawn at the pleasure of the 
depositor, and therefore, cannot amount to a consideration for a 
special deposit for safe-keeping, and cannot affect or determine 
the character of the bailment.’’ 


The plaintiff next contended that the bank was liable as a bailee for 
hire. The court answered this contention by saying: 


“It being undisputed that the bank did not receive any con- 
sideration for receiving the bonds as a special deposit for safe- 
keeping, and we having held supra that the fact that appellant 
was a customer of the bank, carrying a regular cash deposit ac- 
count, was not a consideration supporting the special deposit of 
the bonds for safe-keeping, and the jury having found that the 

ipping of the interest coupons on said bonds and the amount 
being credited to appellant’s cash deposit account was not in pur- 
suance of any understanding between the parties at the time of 
the deposit of the bonds, and not a part of the contract of deposit 
of same, therefore it does not appear that there was any considera- 
tion moving to appellee for receiving the bonds as a special deposit 
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for safe-keeping, and, that being true, the bailment was gratuitous, 
and appellee was liable only for gross negligence in the manner 
of keeping said bonds. In such ease it seems to be the universal 
rule that a bailee without hire is responsible only for good faith 
and ordinary diligence, that is, such diligence as an ordinarily 
prudent man would exeriese in matters of his own business, and 
this is to be determined by the jury under proper instructions 
by the court.’’ 


There seems to be much litigation over losses of this character. The 
courts are in conflict as to whether the bank, in such a ease, is engaged 
in extending a disinterested service, or in drumming up new business. 
It might be well to include in recepits, given for securities received for 
safe-keeping, without charge, a statement to the effect that the service 
is performed without compensation, direct or indirect, and that the 
bank is to be regarded as, and held to the liability of, a gratuitous 
bailee only. 


FEREEEE 


BANK DIRECTORS LIABLE ON NOTE GIVEN TO REPLACE 
ASSETS ILLEGALLY LOANED 


Where the directors of a bank execute and deliver to the bank their 
promissory notes, for the purpose of taking up a loan made by the 
bank to a customer in excess of the amount legally permissible, they 
will be held liable on the notes. The fact that the president of the 
bank tells them that they will not be personally responsible is no de- 
fense. Nor is it a defense that the president misrepresents the cir- 
eumstances to them. 

This conclusion was reached in a recent decision by the Supreme 
Judicial Court of Massachusetts, Prudential Trust Company vy. Moore, 
139 N. E. Rep. 645. 

The action was brought against seven directors of the trust company 
to recover on certain promissory notes for $12,500 each, payable to the 
order of the company. 

The facts disclosed that on May 4, 1920, Mr. MeNamee, president 
of the trust company, summoned to the bank by telephone ten of its 
twenty-seven directors, including the seven defendants, for a_confer- 
ence. 

The following description of what transpired at the conference is 
quoted from the opinion of the court, written by Judge De Courcy? 


‘“Tt was not a meeting of the board of directors. He told them, 
in substance, that he had just learned that the Boston Dredging 
Company had loans with the bank and overdrafts to the amount 
of $150,000, thus exceeding the legal limit by $110,000; that the 
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bank commissioner, to whom he had stated the facts, promised to 
give him a short period of time to straighten out the matter; that 
the Boston Dredging Company had plenty of assets, was perfectly 
solvent, and in sound financial condition, and the loans to it were 
good; that the situation involved simply a technical question, 
that of loaning to one person more than the law allowed, and could 
be arranged in a few days; but that in the meantime, owing to the 
attitude of the bank commissioner, a temporary arrangement must 
be made in order to save the bank. He asked each of those present 
to execute a note for $12,500 payable to the bank; said he would 
discount these with the bank, and would take up the loans of the 
Boston Dredging Company with the checks signed by each for 
the proceeds of such discount; that to secure the defendants he 
would give each his personal note for $12,500, and that in a few 
days he would straighten out the matter, pay the defendants’ 
notes to the bank, and get back his own notes, which meanwhile 
were to be placed in the hands of three trustees. He assured the 
defendants that they were really assuming no liability at all.’’ 


The defendants offered to prove, by way of defense, that the state- 
ments made to them by the president were false in several particulars, 
as follows, to quote the language of the court: 


‘*The bank commissioner did not require him to take the notes 
of the Boston Dredging Company from the bank within a certain 


time, but asked for a daily statement of the bank’s condition; the 
Boston Dredging Company had not been in a sound financial con- 
dition for some months, ‘and was on the verge of insolvency on 
May 4, 1920; the loan to that company was not good, and the 
situation did not involve simply a technical question of loaning 
more than the law allowed; the loans and overdrafts of the 
dredging company were made by McNamee and Bailey (the treas- 
urer), and were concealed from the executive committee; and 
nothing had occurred to put the defendants upon their inquiry 
with regard to the integrity or truthfulness of Mr. McNamee or 
Mr. Bailey, or with reference to the relations between the bank 
and said dredging company.”’ 
. 


They also offered to prove that they did not personally receive any 
of the proceeds of the notes and that they did not learn of the falsity 
of the representations made to them by the president until after the 
demand was made upon them for the payment of the notes, which was 
subsequent to the date of the bank’s failure. 

In holding that this was no defense and that the defendants were 
liable on their notes, the court said: 


‘*In considering the defenses of want of consideration and 
fraud, it is necessary to have in mind the purpose of the defend- 
ants in signing these notes, and their obligations as directors. 
On May 4, 1920, they were informed that $110,000 of the money 
of the trust company had been illegally loaned to the Boston 
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Dredging Company, and that in order to prevent the closing of 
the bank by the bank commissioner it was necessary to replace the 
$110,000 of excess notes with cash or good assets. Mr. McNamee 
and the defendants had not only a financial interest as stockholders 
in maintaining the solvency of the bank, but as directors they were 
under legal responsibility akin to that of trustees. * * * 

‘“‘The management, control and direction of the Prudential 
Trust Company was vested in the board of directors; and it was 
the legal duty of the individual defendants to exercise reasonable 
diligence in safeguarding the interests of depositors and other 
creditors. So far as disclosed by the record these defendants not 
only allowed Mr. McNamee, the president, to make any loan he 
pleased, in disregard of the by-laws, but they made no inquiries, 
when an examination would have disclosed that for months the 
dredging company had been depleting the assets of the bank by 
illegal loans and overdrafts. 

“As to the notes in suit, manifestly there was consideration 
given for them by the bank when it discounted them. On the 
issue of fraud, it is difficult to see how the misrepresentations 
made by their codirector McNamee can be regarded as statements 
of an officer of the bank, made while acting for it and within the 
scope of his official duties. They were apparently dealing with 
him as an an individual and they took his personal notes as 
security for the risk they were assuming in a common undertaking. 
The gist of the representations was an assurance that their liability 
would be only nominal, and that payment of the notes would not 
be enforced by the bank. But the president had no authority to 
bind the bank by such an agreement; and evidence in support of 
such an agreement was incompetent. 

‘*Further, a short answer to both defenses is that the defend- 
ants are estopped from denying the legal validity of these notes 
which the bank commissioner is now attempting to collect for the 
benefit of creditors of the bank. They knew when they signed the 
notes that the assets of the bank were materially impaired by 
illegal loans to the dredging company; and that the proceeds of 
the notes in suit were to be used to prevent the closing of the bank. 
They knew that these new assets would enable the bank to con- 
tinue doing business, retain deposits of existing customers, and 
presumably obtain new deposits and credrts. To permit the de- 
fendants, who by these notes enabled the bank to appear to the 
public as a solvent concern to now plead the invalidity of the very 
securities by which they induced others to make and leave 
deposits with the bank, would be unjust and fraudulent.’’ 


EERE 


DOCUMENTS REQUIRED TO BE PRESENTED UNDER LETTER 
OF CREDIT 


A decision of importance concerning the documents which must 
be presented under a letter of credit has been handed down recently 
by the United States Circuit Court of Appeals. 
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The action was brought by the Bank of America, of New York City, 
against the Whitney-Central National Bank, of New Orleans, to recover 
on two letters of credit, issued by the latter bank, to provide for the 
payment for certain importations of sugar. 

It appeared that, on April 16, 1920, Ham & Seymour, brokers, of 
New York City, sold to John Barkley & Co., brokers, of New Orleans, 
500 tons of Java white sugar, to be shipped, as specified, during the 
months of July, August and September. 

The contract of sale further provided: 

‘‘At a price of 22 cents per pound delivered New York City; terms 
net cash on presentation of Custom Ilouse permit and delivery order 
based on net landed weights at New York. It is understood that you 
will arrange at once a banker’s credit to provide for payment as above 
and you will, therefore, please arrange such a credit in favor of Ham 
& Seymour, 102 Wall Street, New York, for $246,400.00 to be paid to 
them in exchange for the above mentioned dogcuments.’’ 

On the next day, another contract identical in terms was entered 
into by the same parties. 

On April 17, the Whitney-Central National Bank of New Orleans 
issued two letters of eredit identical in all respects except that one 
was numbered 4333 and the other 4334. These letters of credit were 
issued upon printed forms, on which certain words and lines were 
stricken out, and certain interlineations made. 

Kach letter of credit read as follows: 


‘*Messrs. Ham & Seymour, 
New York, N. Y. 
‘*Dear Sirs: 

‘*We hereby authorize you to value on The Whitney-Central 
National Bank, New Orleans, at sight, payable at the Hanover 
National Bank, New York, not exceeding in the aggregate Two 
Hundred and forty-six thousand four hundred dollars. 

‘*to be used by you for invoice cost of 500 tons Java White 
sugar at 22e per lb. duty paid to be purchased for account of 
Messrs. John Barkley & Co., Ltd., New Orleans or whom it may 
coneern, and to be shipped to New York, 50 tons July, 1920, 135 
tons July, August, 1920, 315 tons August, September, 1920. 

‘‘The draft must be drawn and Bills of Lading dated in New 
York, prior to the 15th day of Dec. 1920, and advice thereof given 
by you in original and duplicate, such advice to be accompanied 
by custom house permit & delivery order bill of lading filled up to 
the order of The Whitney-Central National Bank, New Orleans, 
with abstract of invoice endorsed thereon, or a copy of invoice 
accompanying the said bill of lading for the property shipped as 
above. All the bills of lading issued, except one to be mailed to 
us and one retained by the Captain of the vessel carrying the 
cargo, are to accompany the drafts. The original invoice, properly 
certified by the United States Consul, to be forwarded to us. 
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‘‘And we hereby agree with the drawers, endorsers and bona 
fide holders of bills drawn in compliance with the terms of this 
Credit, that the same shall be duly honored on presentation at 
the office of The Whitney-Central National Bank, New Orleans.’’ 

** $246,400.00.’ 
NOTE: The parts above set in black type were stricken from the printed 
forms, used for the letters. 


Upon objection raised by Sherburne Co.. to the letter of credit, 
issued by the plaintiff, Bank of America, and referred to below, the 
letters of credit, issued by the Whitney-Central National Bank, were 
later amended to read: 

‘*Payment shall be made in cash or by sight draft against presenta- 
tion of Custom House permit and/or Warehouse Receipt (duty paid) 
and delivery order.”’ 

On April 16, Ham & Seymour bought from E. R. Sherburne Co. 
1,000 tons of white Java sugar to be shipped as specified in the defend- 
ant’s letters of credit. Thereafter, in order to secure payment for this 
sugar, Ham & Seymour deposited the defendant’s letters of credit as 
collateral security with the Bank of America, of New York City, and 
procured its letter of credit for their account in favor of the Sherburne 
Co. The plaintiff, Bank of America, paid drafts for the full amount 
authorized by its letter of credit. As it paid each such draft it accepted 
from Ham & Seymour their drafts payable to its order upon the de- 
fendant, Whitney-Central National Bank, and demanded payment both 
at New York and New Orleans. The defendant refused payment upon 
the principal ground that the documents attached were ‘‘not in order.”’ 
It failed to specify wherein any document failed to comply with its 
letters of credit. 

‘‘It had become perfectly evident,’’ said the court, ‘‘that because 
of the decline in the price of sugar the defendant intended to refuse 
payment of the drafts if in its opinion it was possible legally to do so.”’ 

The plaintiff sold the sugar which it had received on its letter of 
credit, and sued the Whitney-Central National Bank for the difference 
between the amount realized on re-sale and the aggregate amount of 
the drafts it had received from Ham & Seymour. 

At the trial it appeared that the drafts upon the defendant were 
presented in pairs, and that there were three presentations under each 
of the two letters of credit. The drafts were drawn and dated prior 
to December 15, 1920, as required by the defendant’s letters of credit. 


Each draft was accompanied by a letter of advice in duplicate, Ham 
& Seymour’s commercial invoice and abstract thereof, custom house 
permit, delivery order, and insurance certificate or policy. The first 
three of these documents showed shipments of the full quantity of sugar 
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of the kind required, within the times prescribed and at the prices named 
in the letters of eredit. 

The trial court, being of the opinion that the evidence failed to show 
shipments at the times required by the letters of credit, directed a 
verdict and entered judgment thereon for the defendant. From this 
judgment the plaintiff appealed. 

In its argument before the appellate court the defendant contended 
that its letters of credit required the presentation of copies of consular 
invoices and were not susceptible of the construction that the com- 
mercial invoices of Ham & Seymour would be recognized. The defend- 
ant also insisted that it was essential for documents, other than those 
which originated with Ham & Seymour, to show the dates of shipment, 
contain a description in the language of the letters of credit, and give 
the weight of the sugar. 

It was held that the defendant’s letters of credit did not require 
either abstracts or copies of consular invoices. All requirements for bills 
of lading and consular invoices except one were stricken out from the 
forms used for the letters of credit. The words ‘‘invoice cost’? were 
held to refer to the commercial invoice of Ham & Seymour, because the 
price to be received by them, and not by the importer, was given. The 
further requirement that an abstract of invoice should be indorsed on 
the custom house permit or delivery order, appeared without anything 
to indicate a change in the kind of invoice. The provision reading ‘‘or 
a copy of invoice accompanying the said bill of lading,’’ although it 
had reference to a copy of the consular invoice, was regarded by the court 
as being open to the contention that it had been left inadvertently, or 
at least that the defendant had intended to strike out of it the words 
‘‘eustom house permit and delivery order.’’ 

After considering the defendant’s second contention the court 
held that the defendant must be presumed to have relied upon the 
representations of Ham & Seymour as to the dates when the goods were 
shipped, since consular invoices, even if they had been required, need 
not have furnished information as to dates of shipment, and since bills 
of lading, which also might have shown when the shipments were made, 
were not required. 

Regarding the description of the sugar, it was held that it was suf- 
ficient that the invoices and letters of advice emanating from Ham & 
Seymour contained a correct description of the sugar, since the de- 
scription of goods contained in a custom house permit need not, in the 
absence of a specific requirement, be in the language of the letters of 
credit. Furthermore, the amended letters of credit authorized the sub- 
stitution of warehouse receipts which would not ordinarily give a detailed 
or accurate description. 

The court found that there was no document required whose fune- 
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tion it was to show the weights, except the documents which were the 
representations of Ham & Seymour. 

The court held that the defendant was ‘‘not now justified in its 
refusal of payment,’’ because it appeared that certain of the docu- 
ments purported to be signed in the name of the principals by parties 
appearing to be agents or attorneys in fact. The court said: 


“Tf failure to object to signatures to documents would not in 
any case constitute a waiver, it seems clear it does where as here 
the refusal is based upon another ground which related not to 
the manner of execution but to the documents themselves.’’ 


The court concluded that under the evidence submitted, the docu- 
ments presented complied with the requirements of the letters of credit 
and therefore were in order. It accordingly reversed the judgment of 
the trial court. 

In the opinion the court said: 


‘*A bank may issue its letter of credit unconditionally, and without 
requiring documents; or it may prescribe such conditions and require 
such- documents as it sees fit. Border National Bank v. American Na- 
tional Bank, 282 Fed. 73. It follows that when any particular fact is 
not required to be represented by documents the letter of credit is un- 
conditional as to such fact, and in that event the issuing bank is pre- 
sumed to rely upon the representation of the person in whose favor the 
credit is issued. But of course it is unnecessary to enumerate or specify 
in detail facts which it is the office or function of a required document 
to disclose; for then such facts are called for by the act of requiring 
such document.’’ 
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| 
| Management of Decedents’ Estates 


INVESTMENTS (Continued) 
§ 81. Investment in Trustee’s Name. 


§ 81. Investment in Trustee’s Name. There are numerous cases 
which hold that a trustee who invests trust money in his own name, 
without in some way designating it as trust property, will be respon- 
sible for any loss that may occur to the fund while so deposited. A 
Pennsylvania case so holding is Carr’s Estate, 24 Pa. Sup. Ct. 369. 

The will of Charlotte Carr directed that the income from certain 
money invested in bonds and mortgages should be paid to Samuel 
Carr during his life. Benjamin Moore was named as executor. In 
1884 Moore invested $2,000 of the trust funds in a mortgage which he 
took in his individual name, and not as executor or trustee. Default 
was made in the payment of interest on the mortgage. The mortgage 
was foreclosed, and at the sheriff’s sale Moore purchased the property in 
his own name at a price less than the amount of the debt secured by 
the mortgage. He held the property in his own name until cited to 
file an account. He then on May 19, 1920, executed a declaration of 
trust in which he recited the facts of the default, foreclosure and sale, 
and declared that he had purchased the property for the benefit of the 
trust estate. The declaration also stated that the interest on the mort- 
gage accruing from the date thereof to September 23, 1893, was collected 
by Moore and paid over to Samuel Carr. 

It was held that Moore, having invested the money of the estate in 
a mortgage taken in his own name, and having purchased the property 
and held it as his own estate until cited to file an account, was per- 
sonally liable for the amount of the mortgage, with interest thereon 
from the last payment in 1893. The court said: 

‘‘A fair general rule, based upon many adjudicated cases in 
Pennsylvania and upon the principles of good faith and fair dealing 
which ought to govern in the management of trust estates, may be 
stated as follows: Whenever a trustee, charged with the duty of 
investing money belonging to and for the benefit of another, invests it 
in such a way as to make it possible for him to profit by the invest- 
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ment individually, he makes himself personally liable for any loss which 
may occur by reason of said investment.”’ 

The court further said: 

‘‘The estate, whose money was invested, and those who are inter- 
ested in that estate are at least entitled to exercise an option as to 
whether they will take the property in which the money of the estate 
was invested or require, at the hands of the executor, the amount of 
the money so invested, with interest thereon. They seem to prefer the 
latter and, that being so, the executor should have been surcharged with 
the amount invested, together with interest thereon from the time the 
last payment of interest was made to the appellant, Samuel T. Carr.’’ 

An Illinois case on the same point is White v. Sherman, 168 III. 
589, 48 N. E. Rep. 128. In this case, it appeared that a trustee pur- 
chased railroad stocks in his own name. The certificates, made out 
when the stock was issued to him, were in his own name, and he 
appeared upon the books of the company issuing the stocks as the 
individual owner of them. 

In discussing the liability of the trustee for a loss caused by a 
decline in the value of the stocks in question, the court said that when 
a trustee has in fact converted trust funds to his own use or without 
authority has invested the trust funds in any other property into which 
such funds ean be distinctly traced, the beneficiary has an election 
either to follow the funds into the new investment or to hold the 
trustee personally liable for the breach of trust. The weight of 
authority seems to be that where a trustee invests trust money in his 
individual name, he commits a breach of trust, which subjects him to 
the same liability as if there had been a willful conversion to his own 
use. 

Another instance where the court refused to permit a trustee to charge 
the trust estate with a loss arising from the investment of trust funds 
made by the trustee in his own name is found in a Missouri case entitled 
Cornet v. Cornet, 269 Mo. 298, 190 8S. W. Rep. 333. 

Henry L. Cornet, the defendant in this case, was trustee under the 
will of Francis Cornet. During the time covered by the trust he was 
a member of a partnership engaged in the real estate and loan business. 
The firm kept a single bank account, in which all the trust funds held 
by the defendant were deposited and paid out on the checks signed in 
the name of the partnership. The defendant also held trust funds 
belonging to various estates other than the Cornet estate, all of which 
were deposited in the partnership account. 

It was the defendant’s custom to purchase securities in his own 
name, checking for payment on the bank account of his own firm. 
Afterwards he distributed the securities to various estates held by him 
in trust. In this manner he purchased five bonds known as Alton 
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Bridge bonds. Two of these bonds were afterwards assigned to the 
Cornet trust fund. Subsequently, the value of the bonds declined, and 
the question arose as to whether the defendant was liable for the loss 
caused to the estate thereby. 

It was held that Cornet must bear the loss. The court gave as its 
yeason for so holding that one who invests trust funds in his own name 
becomes personally liable for any loss arising from the investment. 

The general rule as to the liability of a trustee for losses occurring 
by reason of investments of trust property in his own name applies in 
the case of a trustee who deposits trust funds to his own eredit in a 
bank. He is liable if the funds are lost through the failure of the 
bank. It was so held in a Pennsylvania decision, McAllister v. The 
Commonwealth, 30 Penn. St. 536. In this case the following facts 
appeared : 

One McAllister was the administrator of the Hackman estate. He 
deposited certain funds of the estate in his own name in the Lancaster 
Savings Institution. At the time the deposit was made, McAllister told 
the cashier of the bank that the funds belonged to a trust estate. The 
money was deposited to McAllister’s credit, however, and nothing was 
done to indicate the true nature of his interest in the funds. The 
funds were lost through the failure of the bank. 

McAllister was held liable for the. loss of the estate caused by the 
bank’s failure. The court said that if a trustee undertakes to make 
a deposit in a banking institution, the entry must go down on the 
books of the institution in such terms that it can be clearly understood 
that the funds so deposited are the funds of the specific trust to which 
they belong. Quoting from the opinion: ‘‘He cannot so enter them 
as to call them his own today, if they are good, and tomorrow, if bad, 
ascribe them to the estate; or shift them in an emergency from one 
estate to another, or, by the deposit, secure the discount of his own 
note, and have the deposit snatched at by the bank if the note be not 
paid, or attached by a creditor as the depositor’s individual property.’’ 

In an Indiana case it was held that a trustee is liable for the loss 
of trust funds deposited in a bank in his own name, even though he 
made the deposit in good faith and without negligence. The case is 
Naltner v. Dolan, 108 Ind. 500, 8 N. E. Rep. 289. 

Here it appeared that the defendants, as attorneys, had in their 
hands for collection a claim in favor of one Dolan against the Indiana, 
Bloomington and Western Railway Company. On September 13, 1882, 
Dolan transferred the claim to Montague. On February 24, 1883, the 
attorneys received checks for over $80,000 in payment of claims against 
the railway company. This payment was made to them in behalf of 
Dolan and other clients. Dolan’s claim amounted to $600. They 
deposited the checks with the Indiana Banking Company, which was 
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then in good standing. The deposit was eredited to the attorneys in 
their firm name. They had an account in the bank in which all money 
collected for, and belonging to, their various clients was deposited and 
checked out in the firm name, but such moneys were not mingled with 
their own. Dolan’s money was placed in this account. 

On the day that the deposit was made, one Naltner commenced 
attachment proceedings against Dolan and garnishment proceedings 
against the attorneys. The latter were thus prevented from paying 
out the amount realized on Dolan’s claim. Four days later Montague 
gave notice of the assignment of Dolan’s claim to him, and within a 
few months after such notice made demand on the defendants for 
the money derived from the claim. While the controversy was pecding 
the Banking Company failed. 

It was held that Montague was entitled to recover from the defend- 
ants the money derived from the Dolan claim, which was in their 
hands at the time of the bank’s failure. The court so held in spite of 
the fact that the attorneys, who had acted with due care and in good 
faith, had been prevented from paying out the money by the commence- 
ment of garnishment proceedings. The attorneys, by depositing the 
funds in their own name, although not with their own funds, become 
responsible for the continued solvency of the bank. 

The court found that the attorneys occupied toward the money 
collected for their client, the relation of trustees. It then said: 

“‘In ease it becomes the duty of an agent or trustee to deposit 
money belonging to his principal, he can escape the risk only by mak- 
ing the deposit in his principal’s name, or by so distinguishing it on 
the books of the bank as to indicate in some way that it is the prin- 
cipal’s money. If he deposit in his own name, he will not, in case of 
loss, be permitted to throw such loss on his principal. 

‘‘In such a ease, the good faith or intention of the trustee is in no 
way involved. Having for his personal convenience, or from whatever 
motive, deposited the money in his own name, thereby vesting himself 
with a legal title, it follows as a necessary consequence, when a loss 
occurs, he will not be permitted to say as against his cestui que trust, 
that the fact is not as he voluntarily made it appear.”’ 


(To be continued ) 
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REQUESTING CASHIER BY TELEPHONE ON 
SUNDAY TO STOP PAYMENT OF CHECK 


Hewitt v. First National Bank of San Angelo, Commission of Appeals 
of Texas, 252 S. W. Rep. 161 


The plaintiff, a depositor in the defendant bank, drew a check 
on the bank for $700, payable to the order of one Robinson, and 
delivered it to the payee on Saturday evening. On Sunday, the 
plaintiff called up the cashier of the bank on the telephone at his 
residence and requested him to stop payment of the check and the 
cashier agreed to do so. 

The bank’s hours of business, as fixed by its by-laws, were from 
9 to 3. It was the bank’s custom, however, to open at 8 a. m. and 
to receive deposits and pay checks after that hour. 

On Monday morning, the cashier was delayed and did not 
arrive at the bank until 8:40 a. m. The check in question had 
been presented by the payee and paid a few minutes earlier. 

It was held that the bank was liable to the plaintiff depositor 
for the amount of the check. The notice to stop payment was valid, 
though given to the cashier at his home and on Sunday. And it 
was not invalidated by a statute making it unlawful to labor on 
Sunday. 


Certified Questions from Court of Civil Appeals of Third Supreme 
Judicial District. 


Action by T. E. Hewitt against the First National Bank of San 
Angelo. Judgment for defendant was reversed by the Court of Civil 
Appeals, a rehearing granted, and question certified to the Supreme 
Court. Question answered. 

Anderson & Upton, of San Angelo, for appellant. 

Hill & Hill, of San Angelo, for appellee. 

NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 1062. 
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POWELL, J.—This cause is before the Supreme Court upon the 
following certificate from the Honorable Court of Civil Appeals of the 
Third District: 


‘‘This suit was brought by appellant to recover from the appellee 
the sum of $700, paid by appellee upon a check given by appellant, 
the payment of which appellant had attempted to stop by notifying 
the cashier of appellee, by ‘phone at his residence, on Sunday, not to 
pay the same. 

‘The case was tried in the court below without a jury, and judg- 
ment was rendered for the defendant, appellee herein. Upon appeal to 
this court, we reversed the judgment of the trial court, and rendered 
judgment for appellant. <A certified copy of our opinion herein 
accompanies this certificate, to which reference is here made. This 
cause is now pending in this court upon motion for rehearing. 

‘‘The undisputed facts are: 

‘*(1) The appellee is a national bank, and its place of business is 
fixed by its by-laws at 102 South Chadbourne street, San Angelo, Tex., 
where it has its banking house. 

‘*(2) Its hours of business, as fixed by its by-laws, are from 9 a. m. 
to 3 p. m., but it has been its custom for many years, as is the custom 
of all other banks in San Angelo, to unlock its doors at 8 a. m., and, 
while the doors are not open, deposits will be received and checks paid 
from and after that hour, when customers enter the bank and so 
demand. 

‘*(3) Appellant was a customer of the bank. He lived in an 
adjoining county, and is not shown to have had actual knowledge of this 
custom of the bank. 

**(4) Appellant had on deposit with appellee, on Saturday, May 
19, 1917, an amount in excess of $700. On that night he drew a check 
in favor of Luke Robinson for $700, and delivered same to Robinson. 

‘*(5) At this time C. H. Powell was, and for a long time prior 
thereto had been, the cashier of appellee, having the general manage- 
ment of the affairs of the bank and full control over all of its employees. 

**(6) At this time N. 8S. Rives was, and for a long time thereto- 
fore had been, the paying teller in said bank, which fact was known to 
appellant. 

‘*(7) On Sunday following the giving of the check referred to, 
appellant called Powell over the ’phone at his residence in San Angelo, 
which was about a half mile from the bank, and told him not to pay 
the check referred to. Powell replied that he would make a written 
memorandum of the matter, and attend to it when he returned to the 
bank. ° 

**(8) On Monday morning Powell was detained at his home by 
sickness in the family, and did not arrive at the bank until 8:40 a. m. 
Upon arriving at the bank, he instructed Rives not to pay the check 
referred to, and then learned from Rives that Robinson presented the 
check a few minutes before, and that the same had been paid. 

‘*By reason of the novelty and importance of the issue of law here 
involved, the Supreme Court not having jurisdiction to grant a writ 
of error by reason of the amount involved, and being requested by 
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appellee to certify such issue, we here submit to your honorable court 
the following question: 

‘*Under the facts of this case, was the notice given by appellant to 
the cashier of appellee notice to appellee? 

‘‘In this connection, we beg to call your honor’s attention to the 
fact that we did not assert, as contended by appellee in its motion for 
a rehearing, the general proposition that notice to the cashier of a 
bank not to pay a check, given when the cashier was not at the bank, 
was notice to the bank, but only that such notice under the facts of 
this case was notice to the bank.”’ 


It will be seen that the opinion of the Court of Civil Appeals herein, 
as well as the certificate, confines the rules of law discussed to the facts 
of this particular case. No effort is made to reach a conclusion ap- 
plicable in any general sense. Therefore the answer we shall recom- 
mend will be confined to similar limits. 

We have carefully considered the extensive briefs filed by each of 
the parties hereto and made considerable independent investigation. We 
have reached the conclusion that the Court of Civil Appeals, in an able 
opinion by Justice Jéhkins, has itself correctly answered the question 
now under consideration. We think the latter opinion concisely, 
clearly, and correctly answers the various contentions urged by counsel 
for the bank. We have read the authorities cited’ by Judge Jenkins 


and are of the view that they sustain his conclusions in every instance. 
We feel that we cannot present these ‘matters to the Supreme Court 
in any more helpful way than to quote as follows from the opinion of 
the Court of Civil Appeals: 


‘*When money is deposited in a bank, the relation of debtor and 
creditor is thereby created. Bank v. Shannon, 159 S. W. 398. 

‘*A check drawn on a bank is not an assignment of any part of the 
fund against which it is drawn until it is presented and accepted as 
paid. Bank y. Shannon, supra; Bullard v. Randall, 1 Gray, 605; 61 
Am. Dee. 433; House v. Kountze, 43 S. W. 561. 

‘‘If the bank, in the instant case, paid the check after it was 
notified not to do so, it is liable to appellant. The only issue is: Was 
notice to the cashier, under the circumstances stated in the findings of 
fact herein, notice to the bank? 

‘The cashier of a bank is usually its chief executive officer, and 
within the seope of his official duty he is the bank. Bank v. Douglas, 
161 S. W. 607; Bank v. Bank, 149 S. W. 495. 

‘We do not think that there is any merit in appellee’s contention 
that the notice to Powell was ineffectual because the same was given on 
Sunday. It is true that Sunday is a legal holiday, and, with certain 
exceptions, it is unlawful to labor on that day. R. S. art. 4606; Penal 
Code, art. 299. But Powell was not asked to perform any labor on 
Sunday. Certain information was imparted to him, upon which he was 
requested to act the next day. 
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‘*Nor do we think the legal principle, that information obtained by 
an agent in the prosecution of his private business is not imputable to 
his principal, has any application to the facts of this case. Stopping 
the payment was not the cashier’s private business but the business of 
the bank, and notice to him was notice to the bank. Bank v. Ledbetter, 
34S. W. 1043; 1 Morse on Banking, pp. 369, 370. 

‘‘Even if we regard the cashier as only an agent, and not the 
alter ego of the bank, still, as such agent, it was his duty to act upon 
the information he had received; and his knowledge that the drawer 
of the check desired that it be not paid was the knowledge of the 
bank. Bank v. Ford, 152 S. W. 700; Bank v. Douglas, 161 S. W. 602. 

‘‘It is the contention of appellee that the notice given to Powell 
was not binding on him for the reason that he was not at the bank 
when the same was given. ‘For some purposes, the cashier is clothed 
with official character only at the banking house and in banking hours; 
for other purposes he remains clothed with it at all times and at all 
places.’ 1 Morse on Banking, p. 378, § 168. Notice as warning may 
be given elsewhere. Id., p. 379. 

‘‘There are some transactions which a bank can properly attend to 
only at its place of business. Thus a bank has vaults and safes in 
which to safely keep its money, and books, in which it is necessary 
to enter its transactions with its customers, in order that it may know 
the state of their accounts. These being kept in the bank, an officer 
has no right to receive deposits at a place other than in the banking 
house, and should he do so, he will be held to be the agent of the party 
delivering the funds to him, and not of the bank. The same is true as 
to a check presented to a cashier at a place other than in the bank. 
He has no authority to accept it. He may have known that the cus- 
tomer had funds in the bank when he left it, but they may have been 
drawn out within five minutes thereafter. It is for these obvious 
reasons that the law requires national banks to have a place of business, 
and that they are not authorized to transact their business elsewhere. 
U.S. R. S. §§ 5136 and 5190; Autry v. Bank, 38 Fed. 883; 1 Morse 
on Banking, § 168; Bullard v. Randell, supra. 

‘‘In the instant case the cashier was not required to transact any 
business away from the bank, but, acting upon the information which 
he had received, to stop the payment of the check at the bank. Though 
there were some things that he could not do, as cashier, except at the 
bank and within banking hours, he was as much the cashier at home 
on Sunday as he was when he was in the bank transacting its business 
on any other day of the week. The information which was received 
by him at his house on Sunday was given to him, not only because he 
was cashier, but as cashier, and was binding on him on Monday or any 
other day of the week. : 

‘* Appellee, reasoning from analogy, says that as the cashier could 
not receive deposits, or pay or accept checks in behalf of the bank at 
any place other than in the banking house, for the reason that the 
vaults, safes and books are kept there, so, as the evidence shows that 
the bank is compelled to keep a stop-check register for the orderly con- 
duet of its business, and that entries therein must be made at the bank 
where the same is kept, notice to the cashier to stop the payment of a 
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check, given at a place other than at its place of business, is not bind- ° 
ing on the bank. We concede that such would be the case, until the 
cashier, by the use of reasonable diligence, was able to communicate 
such information to those in charge of the bank’s business during his 
absence, whose duty it would be, upon receiving such information, to 
make the proper entry in such register. 

‘In the instant case, no reason is shown why the cashier, if he knew 
that he would not be at the bank when it was opened Monday morning, 
should not have communicated the information which he had received to 
the paying teller. 

‘‘In support of its contention that notice to an agent of a corpora- 
tion must be given at his place of business, appellee cites Ry. Co. v. 
Belcher, 88 Tex. 549. In that case, notice was given to a local agent at 
Gainesville as to facts which if known to the agent at Sherman would 
have rendered the railway company liable. It was no part of the duty 
and not within the apparent scope of the duty of the local agent at 
Gainesville to instruct the local agent at Sherman with reference to 
shipments to be made from that point. Had the facts been communi- 
cated to the general manager of the road, the case would have been dif- 
ferent ; or had such notice been given to the local agent at Sherman, at 
a place other than at his office, the fact that he was not in his office 
when he received the information would not have excused him from 
using reasonable diligence to prevent the injury.’’ 


We do not think it can be seriously contended, in view of the authori- 
ties, that notice to stop payment of a check, when served upon a bank 
cashier, is ineffectual simply because not served in the banking house and 
during banking hours. On page 379, vol. 1, 5th Edition of Morse on 
Banks & Banking, we read: 


‘*So, if any person wishes to impart information so as to warn the 
bank or to affect it with notice, it would be absurd to say that he could 
do so effectually only if he should make his communication to the 
cashier actually within the walls of the banking house, and before it 
was closed to the publie for the day. There would be no reason in such 
restrictions, and there is no law in their support. But if information 
be sought from the cashier, it should be sought at the banking rooms, 
where he can have access to the books, papers, and records.’’ 


Nor do we think it ean be said that it is unlawful for a bank cashier 
to receive information of this kind on Sunday. If so, he could not law- 
fully receive a telegram or special delivery letter. In the case at bar, 
the communication happened to be by telephone. We have not found any 
court decision holding it unlawful to receive information of this kind 
on Sunday. We do not think this would constitute working on Sunday 
within the purview of our statutes. 

In this case, the bank undertakes to escape liability, so far as this 
notice was concerned, because of an alleged infraction of its by-laws 
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‘ fixing its home office within certain hours as its place of business, and 
yet the record further shows that payment of this check would have 
been stopped had the bank, itself, observed its own by-laws and not 
opened for business before 9 o’clock on Monday morning. In the same 
suit it invokes one infraction to excuse itself and condemns another. 

There is an equitable phase to this case which appeals to us most 
strongly, and we think to hold this notice ineffectual would work grave 
injustice. When the cashier was called over the telephone, he made no 
objection to talking this much bank business on Sunday, or when away 
from the bank. On the contrary, he seems to have accepted the notice 
without any protest, promising to make a written memorandum and 
attend to it next morning. It was natural, therefore, for Hewitt to con- 
elude that he could rely upon this promise of the cashier and make no 
further efforts himself to save his money. Had the cashier objected to 
the notice for any reason and refused to accept it, the drawer of the 
eheck would, at least, have had an opportunity to go to the bank in 
person by the time it opened on Monday morning and serve the notice 
there. We do not say whether or not, as a matter of law, a cashier 
could refuse to receive this notice over the telephone at his home on 
Sunday. That question is not before us. But we do say that the action 
of the cashier in the case at bar, in receiving the notice as he did, very 
naturally lulled Hewitt into a sense of security and kept him from 
acting further in his own behalf in person. 

Hewitt had given this check on Saturday night. He naturally 
feared it would be presented at the bank Monday morning, as it was, 
and before office hours at that. Confronted with that emergency, he 
called the cashier on Sunday to give him notice at once in order that 
the bank might know of his wishes immediately upon opening Monday 
morning. This cashier had in his hands ‘‘the general management of 
the affairs of the bank and full control of all its employees.’’ He knew 
the custom of the bank to open at 8 o’clock in the morning. Hewitt had 
a right to expect him to diligently execute the promise he had given 
and to stop the payment of this check at the bank when it opened on 
Monday morning, either in person or by message to the proper employee. 

Under the facts of this ease, we are clearly of the view that this 
notice to the cashier was notice to the bank. 

Therefore we recommend that the certified question herein be an- 
swered in the affirmative. 


CURETON, C. J.—The opinion of the Commission of Appeals 
answering certified questions is adopted, and ordered certified to the 
Court of Civil Appeals. 
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TRANSFEREE OF NOTE AFTER MATURITY 
ACQUIRES NO TITLE IF PRIOR HOLDER 
HAD NONE 


Bank of Oglethorpe v. Swindle, Supreme Court of Georgia, 116 S. E. 
Rep. 604 


The Mitchell County Bank held a note indorsed in blank under 
a trust receipt. After maturity the Mitchell County Bank pledged 
the note as collateral security with the Bank of Oglethorpe. 

When the Bank of Oglethorpe attempted to recover on the note, 
the question arose as to whether that bank, as purchaser of the 
note after it was due, acquired a title good as against the party for 
whom the Mitchell County Bank held the note in trust. 

It was held that the Bank of Oglethorpe was not a holder in due 
course. Since it purchased the note after maturity from a bank 
which had no title, the Bank of Oglethorpe acquired no title against 
the true owner of the note. 


Action between the Bank of Oglethorpe and O. G. Swindle, 


administrator, and others. Judgment for the latter; and the former 
brings error. Affirmed. 

On May 1, 1915, Mitchell County Bank issued to Mrs. Fannie 
Pearce a certificate of deposit for $2,500. To secure its payment the 
bank turned over and delivered to her two negotiable promissory notes 
made by E. E. Cox and A. H. Jones, each for $1,685. Mrs. Pearce left 
the notes with the bank, for the purpose of renewal, taking a trust 
receipt therefor from the bank. On July 15, 1915, the bank procured 
on behalf of Mrs. Pearce renewal of the notes, the new notes being 
made payable October 15th, and held by the bank as depositary under 
the trust receipt given to Mrs. Pearce. On October 11, 1915, Mitchell 
County Bank deposited the notes last mentioned with the Bank of 
Hillsboro, to secure a certificate of deposit made by Mitchell County 
Bank to Bank of Hillsboro. On October 12, 1915, the Bank of Hills- 
boro forwarded both notes to Mitchell County Bank for collection 
under a trust receipt. Subsequently, and after maturity, Mitchell 
County Bank pledged one of the. notes with Bank of Oglethorpe to 
secure an indebtedness. On the back of each note appear the follow- 
ing indorsements: ‘‘Mitchell County Bank, J. E. Brooks, Cashier.’’ 
‘*Mitchell County Bank, C. Bradford, Cashier.’’ The issue between the 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 421. 
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Bank of Hillsboro and the Bank of Oglethorpe as to which of these 
two banks had title to the note in dispute was, by agreement, separately 
submitted to the court, and the court directed a verdict in favor of 
the Bank of Hillsboro and against the Bank of Oglethorpe. Bank of 
Oglethorpe made a motion for new trial, which was overruled, and it 
excepted. 

Greene F. Johnson, of Monticello, for plaintiff in error. 

Gardner & Gardner, E. E. Cox, and E. M. Davis, all of Camilla, for 
defendants in error. 


GILBERT, J.—The sole question is whether Bank of Oglethorpe, 
the purchaser of the note after it was due from the Bank of Mitchell 
County, acquired title good as against the Bank of Hillsboro. If the 
vefdict here complained of was properly directed, it necessarily follows 
that the Bank of Oglethorpe has no further interest in the adjudica- 
tions of the case, as between the other parties. There is no dispute as 
to the facts. The note, when first received by the Bank of Hillsboro, 
was indorsed in blank. The Bank of Hillsboro returned it to Mitchell 
County Bank for collection, under a trust agreement evidenced by a 
separate writing. The Bank of Hillsboro, in returning the note for 
collection, made no entry of any kind or character on the note itself. 
The name of the Bank of Hillsboro does not appear on the note. Pre- 
cisely in this condition, Mitchell County Bank, after the maturity of 
the note pledged it as collateral to Bank of Oglethorpe. Bank of 
Oglethorpe, after maturity of the note, therefore, accepted it as 
collateral security from a bank which had no title, but held it for 
collection only under a trust agreement. The decisions of the Amer- 
ican and English courts, touching the rights of one who acquires a 
negotiable note bona fide and for value after maturity, show lack of 
uniformity in the principles stated. This is partly accounted for by 
the explanation that the facts vary more or less. Sometimes the 
difference is noticeable only by very close inspection. It would 
accomplish nothing to attempt a reconciliation of the views expressed ; 
for the outside decisions are not binding in this state, and are so 
numerous that the discussion would be tiresome, without corresponding 
profit. This case is presented to us by able counsel with the utmost 
fairness. Our attention is directed by counsel for plaintiff in error to 
the cases of Thomas v. Kinsey, 8 Ga. 421 (5), and Stanton v. Wash- 
ington Loan & Banking Co., 28 Ga. App. 319, 110 S. E. 918, with the 
admission that these cases are apparently in conflict with his conten- 
tion; and he invokes the judgment of this court as to whether or not 
they are controlling in the case. The facts are quite similar, and the 
principles of law applied in the two cases just mentioned are applicable 
in the present case and require an affirmance by this court of the judg- 
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ment rendered by the trial court. Whatever may be the force of 
observations made elsewhere, in this state the rights of a purchaser of 
a negotiable instrument after maturity have been made to turn upon 
the question of title of the person from whom such note was acquired. 
This rule appears to furnish the best basis yet proposed for harmoniz- 
ing the apparently inharmonious decisions on the question. Two cases 
decided by the Supreme Court of Illinois differed in that respect, the 
result being controlled by the question of title or no title in the person 
from whom the paper was acquired. Y. M. C. A. Gymnasium Co. v. 
Rockford National Bank, 179 Ill. 599, 54 N. E. 297, 46 L. R. A. 753, 
70 Am. St. Rep. 185; Hide & Leather National Bank v. Alexander, 184 
Ill. 416, 56 N. E. 809. For a discussion of this rule, see the note in 
2L. R. A. (N. 8.) 767, to the case of Gardner v. Beacon Trust Co., 
190 Mass. 27, 76 N. E. 455, 112 Am. St. Rep. 303, 5 Ann. Cas. 581. 

In Thomas v. Kinsey, supra, there was an action of trover by 
Kinsey against Thomas, administrator, for a promissory note made by 
Jesse B. Battle, payable to Kinsey or bearer. It appeared in the 
evidence that the intestate of Thomas had purchased the note after 
maturity, for value, from one Spain. Spain held the note as an 
attorney for collection. Mr. Justice Nisbet, for the court, wrote an 
elaborate and learned opinion (8 Ga. 428), to which reference is made. 
The length of the opinion forbids its reproduction here in its entirety, 
but it is deemed serviceable to quote the following excerpts: 


‘‘There is voluminous discussion in the books, relative to the 
doctrine of equities, as between the makers of notes and_ holders, 
acquiring title both before and after maturity; all of which has just 
nothing to do with the question of title between the holder, buying of 
one having no title, and the true owner. From such causes, no doubt, 
has originated the apparent sanction which the opinions held by the 
counsel for the plaintiff in error in this cause, has received from the 
books. It will be seen, however, that this sanction is merely apparent. 
* * * The general rule of the law of this state and of Great 
Britain is, that no man ean acquire a title to a chattel personal, from 
any one who has himself no title to it. A contrary rule would subvert 
the foundations upon which property rests, violate natural justice, and 
make the law the agent for outraging the first principles of morality. 
If property found or stolen, or obtained by violence or fraud, could be 
sold, and the title in the purchaser be maintained against the real 
owner, then would the law pander to injustice and patronize immoral- 
ity. However innocent the purchaser under such cireumstances may 
be, and however great his loss may be, and although he is, in fact, the 
victim of villainy, his title is subordinate to the title of the true owner. 
He gets the title of his vendor and no more, which must yield to the 
title of the owner, whenever that is established. This rule is of general 
application, and embraces all kinds of personal property—applying 
generally, to notes, bills and other negotiable securities, as well as to 
* * * stocks or horses. To this general rule there are a few 
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Bank of Hillsboro and the Bank of Oglethorpe as to which of these 
two banks had title to the note in dispute was, by agreement, separately 
submitted to the court, and the court directed a verdict in favor of 
the Bank of Hillsboro and against the Bank of Oglethorpe. Bank of 
Oglethorpe made a motion for new trial, which was overruled, and it 
excepted. 

Greene F. Johnson, of Monticello, for plaintiff in error. 

Gardner & Gardner, E. E. Cox, and E. M. Davis, all of Camilla, for 
defendants in error. 


GILBERT, J.—The sole question is whether Bank of Oglethorpe, 
the purchaser of the note after it was due from the Bank of Mitchell 
County, acquired title good as against the Bank of Hillsboro. If the 
vefdict here complained of was properly directed, it necessarily follows 
that the Bank of Oglethorpe has no further interest in the adjudica- 
tions of the case, as between the other parties. There is no dispute as 
to the facts. The note, when first received by the Bank of Hillsboro, 
was indorsed in blank. The Bank of Hillsboro returned it to Mitchell 
County Bank for collection, under a trust agreement evidenced by a 
separate writing. The Bank of Hillsboro, in returning the note for 
collection, made no entry of any kind or character on the note itself. 
The name of the Bank of Hillsboro does not appear on the note. Pre- 
cisely in this condition, Mitchell County Bank, after the maturity of 
the note pledged it as collateral to Bank of Oglethorpe. Bank of 
Oglethorpe, after maturity of the note, therefore, accepted it as 
collateral security from a bank which had no title, but held it for 
collection only under a trust agreement. The decisions of the Amer- 
ican and English courts, touching the rights of one who acquires a 
negotiable note bona fide and for value after maturity, show lack of 
uniformity in the principles stated. This is partly accounted for by 
the explanation that the facts vary more or less. Sometimes the 
difference is noticeable only by very close inspection. It would 
accomplish nothing to attempt a reconciliation of the views expressed; 
for the outside decisions are not binding in this state, and are so 
numerous that the discussion would be tiresome, without corresponding 
profit. This case is presented to us by able counsel with the utmost 
fairness. Our attention is directed by counsel for plaintiff in error to 
the cases of Thomas v. Kinsey, 8 Ga. 421 (5), and Stanton v. Wash- 
ington Loan & Banking Co., 28 Ga. App. 319, 110 S. E. 918, with the 
admission that these cases are apparently in conflict with his conten- 
tion; and he invokes the judgment of this court as to whether or not 
they are controlling in the case. The facts are quite similar, and the 
principles of law applied in the two cases just mentioned are applicable 
in the present case and require an affirmance by this court of the judg- 
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ment rendered by the trial court. Whatever may be the force of 
observations made elsewhere, in this state the rights of a purchaser of 
a negotiable instrument after maturity have been made to turn upon 
the question of title of the person from whom such note was acquired. 
This rule appears to furnish the best basis yet proposed for harmoniz- 
ing the apparently inharmonious decisions on the question. Two cases 
decided by the Supreme Court of Illinois differed in that respect, the 
result being controlled by the question of title or no title in the person 
from whom the paper was acquired. Y. M. C. A. Gymnasium Co. v. 
Rockford National Bank, 179 Ill. 599, 54 N. E. 297, 46 L. R. A. 753, 
70 Am. St. Rep. 1385; Hide & Leather National Bank v. Alexander, 184 
Ill. 416, 56 N. E. 809. For a discussion of this rule, see the note in 
2 L. R. A. (N. 8S.) 767, to the case of Gardner v. Beacon Trust Co., 
190 Mass. 27, 76 N. E. 455, 112 Am. St. Rep. 303, 5 Ann. Cas. 581. 

In Thomas v. Kinsey, supra, there was an action of trover by 
Kinsey against Thomas, administrator, for a promissory note made by 
Jesse B. Battle, payable to Kinsey or bearer. It appeared in the 
evidence that the intestate of Thomas had purchased the note after 
maturity, for value, from one Spain. Spain held the note as an 
attorney for collection. Mr. Justice Nisbet, for the court, wrote an 
elaborate and learned opinion (8 Ga. 428), to which reference is made. 
The length of the opinion forbids its reproduction here in its entirety, 
but it is deemed serviceable to quote the following excerpts: 


‘‘There is voluminous discussion in the books, relative to the 
doctrine of equities, as between the makers of notes and_ holders, 
acquiring title both before and after maturity; all of which has just 
nothing to do with the question of title between the holder, buying of 
one having no title, and the true owner. From such causes, no doubt, 
has originated the apparent sanction which the opinions held by the 
counsel for the plaintiff in error in this cause, has received from the 
books. It will be seen, however, that this sanction is merely apparent. 
* * * The general rule of the law of this state and of Great 
Britain is, that no man can acquire a title to a chattel personal, from 
any one who has himself no title to it. A contrary rule would subvert 
the foundations upon which property rests, violate natural justice, and 
make the law the agent for outraging the first principles of morality. 
If property found or stolen, or obtained by violence or fraud, could be 
sold, and the title in the purchaser be maintained against the real 
owner, then would the law pander to injustice and patronize immoral- 
ity. However innocent the purchaser under such circumstances may 
be, and however great his loss may be, and although he is, in fact, the 
victim of villainy, his title is subordinate to the title of the true owner. 
He gets the title of his vendor and no more, which must yield to the 
title of the owner, whenever that is established. This rule is of general 
application, and embraces all kinds of personal property—applying 
generally, to notes, bills and other negotiable securities, as well as to 
* * * stocks or horses. To this general rule there are a few 
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exceptions. * * * By the common law, and by the judgment of 
this court, negotiable instruments, transferable by delivery, and when 
not yet due, are an exception. * * * What it is especially nee- 
essary to note is, the general rule, embracing within its wide range 
bills, notes and other negotiable securities, as well as all chattels, and 
the exception, which embraces in its restrictive scope, negotiable 
securities which are transferred before they fall due. It could avail 
nothing now to question the equity or the morality of this exception. 
* * * Bills, notes, and all other negotiable securities, after they are 
due, are subject to the great property rule first announced. That is, 
that he who, bona fide and for value, buys it from one having no 
title, acquires none. He buys with it the title of his vendor, and does 
not get a title better than the rightful owner.’’ 


After quoting from Story on Promissory Notes and Chancellor 
Kent, the opinion continues: 


‘‘In relation to these elementary extracts, I remark, that the 
writers are discussing the title of the holder, when derived from one 
holding no title, and one of the conditions upon which they make that 
title good is, that it be acquired before the paper is due. The inference 
is logical and irresistible, that if the title is acquired after it is due, 
it is not good.’’ 


The case of Stanton v. Washington Loan & Banking Co. follows 
the case of Thomas v. Kinsey, supra. According to the principles 
ruled in these two cases, the bona fides of the purchaser does not affect 
his title where he purchased after maturity from one who had no title. 

The Bank of Oglethorpe invokes the application of the principles 
stated in the Civil Code, § 4537, which declares: 


‘*When one of two innocent persons must suffer by the act of a 
third person, he who put it in the power of the third person to inflict 
the injury must bear the loss.”’ 


Counsel insists that Bank of Hillsboro and Bank of Oglethorpe both 
being innocent parties in the transaction, the former must suffer the 
loss, because of the unauthorized act of Mitchell County Bank, Bank of 
Hillsboro having put it in the power of Mitchell County Bank to inflict 
the injury. Conceding that Bank of Hillsoboro did put it in the 
power of Mitchell County Bank to inflict the injury, still, in order for 
Bank of Oglethorpe to avail itself of the principles stated in section 
4537, Bank of Oglethorpe must be an innocent purchaser as to the 
transaction. Was it an innocent purchaser in contemplation of law? 
We think not. 

The note was indorsed in blank, and therefore payable to bearer, 
and was negotiable. Civil Code 1910, § 4273. It is well settled that 
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the maturity of the note does not affect its negotiability ; it is negotiable 
after maturity, as well as before. By statute, however, the bona fide 
holder for value of a bill, draft, promissory note, or other negotiable 
instrument, who receives the same before it is due and without notice of 
any defect or defects, is protected from any defenses set up by the 
maker, acceptor, or indorser, with specified exceptions. Civil Code 
1910, § 4286. Unless the bona fide holder receives such instrument 
before maturity, he is entitled to none of the protection afforded under- 
the above Code section. Conceding that the Bank of Oglethorpe- 
received the note without notice other than the facts appearing on the- 
note itself, and also admitting the bona fides of the transaction to be- 
otherwise unquestioned, the fact remains that the Bank of Oglethorpe: 
received the note as collateral security after it was due. Manifestly it: 
ean claim no benefit or protection under the Civil Code, § 4286, because: 
of the fact that it did receive the note after it was due. This notice 
was borne on the face of the note. In banking parlance it did not 
receive the note ‘‘in due course.’’ This was, of itself, enough to cause 
the bank to make inquiry. ‘‘Nctice sufficient to excite attention and 
put a party on inquiry is notice of everything to which it is after- 
wards found such inquiry might have led.’’ Civil Code, § 4530. 
Reasonable inquiry in this instance would undoubtedly have led to a 
revelation of the fact that Mitchell County Bank had no title to the 
note, and that a pledge as collateral security to Bank of Oglethorpe 
was a conversion pure and simple. The Civil Code 1910, § 4288, 
provides : 


‘‘The holder of a note is presumed to be such bona fide, and for 
value; if either fact is negatived by proof, the defendants are let into 
all their defenses; such presumption is negatived by proof of any 
fraud in the procurement of the note.”’ 


And section 4289 provides that— 


‘‘The holder of a note as collateral security for a debt stands upon 
the same footing as the purchaser.’’ 


But it also provided, in section 4291: 


‘‘Any circumstances which would place a prudent man upon his 
guard, in purchasing negotiable paper, shall be sufficient to constitute 
notice to a purchaser of such paper before it is due.”’ 


This Code section, by its terms, is applicable to the purchase of a 
negotiable paper ‘‘before it is due.’’ The lawmakers apparently 
deemed it unnecessary to state a rule so obvious as that this rule would 
apply to a purchaser of a negotiable note after maturity. However, 
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as stated in Anniston Loan & Trust Co. v. Stickney, 108 Ala. 146, 19 
South. 63, 31 L. R. A. 234: 


‘“It is not contemplated that negotiable paper shall pass current 
after maturity, and whoever might take the note after maturity would 


take it at his own peril.’’ 


In both Thomas v. Kinsey and Stanton v. Washington Loan & 
Banking Co., supra, the courts deny the applicability of Civil Code, § 
4537. In the former case, in discussing the exception to the general 
rule applicable to persons who purchase negotiable instruments, the 


court said: 


‘‘The equity of it [the exception] has been put upon the principle, 
that where one of two innocent persons must suffer loss, by the fraud 
of a third person, it must fall upon him whose credulity, or negligence, 
or misplaced confidence, has enabled such third person to perpetrate 
the fraud. The principle is not questioned. But before the exception 
ean be sustained upon it, the case which is brought within the excep- 
tion ought to be the case contemplated by the principle; that is to say, 
the negligence, credulity or misplaced confidence ought to be demon- 
strated. * * * The true ground upon which the exception rests is 
commercial expediency. It is to promote the ready circulation, and 
to extend the credit of negotiable paper, and in so doing subserve the 
great interests of commerce. The exigencies of commerce require that 
they should become practically and equivalent to, and representative of 
money. * * * Does this exception extend to notes, bills and other 


securities past due? It does not.’’ 


Judgment affirmed. 
All the Justices coneur. 


PURCHASER OF NOTE WITH KNOWLEDGE 
OF AGREEMENT BETWEEN ORIGINAL 
PARTIES HELD BOUND THEREBY 


Kennedy v. Hungerford, Supreme Court of Nebraska, 
192 N. W. Rep. 959 


The defendant, Hungerford, was sued upon a promissory note 
signed by him and payable to Joseph Acker. The plaintiff alleged 
that he had purchased the note in good faith before maturity. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 412. 
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Hungerford admitted that he had executed the note in question. 
He declared that it was secured by a mortgage upon a certain 
parcel of real estate. He alleged that it was agreed between him 
and Acker that he, the defendant, should not be liable personally upon 
the note until Acker had exhausted the remedy given by the mort- 
gage against the land, or its purchaser if sold. It was also alleged 
that the plaintiff purchased the note with full knowledge of this 
agreement. 

It was held that, if the plaintiff was a holder of the note in due 
course, with no notice of any infirmity in the instrument, or defect 
in the title of the person negotiating it, then the agreement between 
Hungerford and Acker would not affect his rights. If, however, 
the plaintiff took the note with knowledge of the limitation upon 
Acker’s title, the same defense could be made against him as could 
be made against Acker. A judgment in favor of the plaintiff was 
reversed, 


Action by Samuel Kennedy against Arah L. Hungerford and others. 
Judgment for plaintiff, and defendants appeal. Reversed and 
remanded. 

J. E. Porter, of Crawford, for appellants. 

E. D. & F. A. Crites, of Chadron, for appellee. 


LETTON, J.—This was an action upon a promissory note signed 
by the defendant, Hungerford, and payable to Joseph Acker. Plain- 
tiff alleges that the note is past due and unpaid, and that he was a 
purchaser in good faith before maturity. 

The answer of the defendant, Hungerford, is of the nature of a 
plea in abatement. In substance, it is to the effect that Hungerford 
is a real estate broker; that defendant Acker was the owner of a 
tract of land which he desired to sell; that Acker, desiring to remove 
from the state, conveyed the land to Hungerford as a nominal 
purchaser for the purpose of sale by Hungerford; that Hungerford 
gave to Acker the note in suit secured by a mortgage upon the real 
estate; that Acker and Hungerford agreed that Hungerford should 
not be liable personally upon the note until Acker had exhausted the 
remedy given by the mortage against the land, or its purchaser if sold, 
and should only be liable for any deficiency, and that the land had been 
sold to one Finney, who had assumed and agreed to pay the debt and is 
able to pay it. It is also alleged that before plaintiff purchased the note 
he had full knowledge of this agreement, and that he is not entitled to 
enforce the note against Hungerford until he has exhausted his remedy 
against the land and its purchaser. A general demurrer to the answer 
was sustained and judgment rendered for’ plaintiff. Defendant appeals. 
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There can be no question but that, if adequate proof were made 
in an action between the original parties to the note and mortgage 
that they had entered into such an agreement at the time of the mak- 
ing of the instrument, such an agreement would be valid and en- 
forceable. Of course, in the absence of such an agreement there is no 
obligation upon the part of the mortgagee to foreclose the mortgage 
before beginning an action at law upon the note which it is given 
to secure. Grable v. Beatty, 56 Neb. 642, 77 N. W. 49; Meehan v. 
First Nat. Bank, 44 Neb. 213, 62 N. W. 490. 

The question presented here is whether such an agreement has 
been sufficiently pleaded. In the Grable Case the defendant pleaded 
various provisions of the mortgage, and alleged that the mortgagee 
agreed with defendant that if default was made he would foreclose 
the mortgage on said real estate and sell the same to pay said debt, 
‘*all of which the plaintiff well knew when he purchased said note, 
as shown by said special stipulations so accepted by him from said 
Green.’’’ The court said: ‘‘By the foregoing allegation, it was 
evidently the intention of the pleader to state a conclusion deduced 
by him from the facts antecedently averred. Those facts do not sus- 
tain his coneclusion’’—meaning that the pleader relied upon the mort- 
gage to set forth the agreement, and that no such agreement was con- 
tained among its provisions. The case does not hold that competent 
evidence of a contemporaneous written agreement could not be re- 
ceived to establish the fact alleged. 

Some courts hold that an allegation that parties entered into a 
contract, without stating whether it was oral or in writing, is sufficient 
in any pleading. Bradford Investment Co. v. Joost, 117 Cal. 204, 48 
Pace. 1083; Tucker v. Edwards, 7 Colo. 209, 3 Pae. 233. Others hold 
that such an allegation in a declaration, or petition, is sufficient 
against a demurrer, but is insufficient in an answer, where the con- 
tract, or agreement, pleaded is void unless it is in writing (Rein- 
heimer v. Carter, 31 Ohio St. 579), the reason given for the latter 
view being that defendant must plead facts which disclose to the court 
a valid defense to plaintiff’s cause of action, and that an agreement 
not shown to be valid on the face of the plea is no defense. But it 
seems to us that a petition which fails to allege a valid contract, when 
the law requires it to be in writing, is equally faulty. Such an agree- 
ment if not in writing might violate the rule which prohibits parol 
evidence to vary the terms of a written contract, and of course this 
objection might be waived if not made at the trial. The plea in the 
answer is sufficient to admit proof that the agreement was in writing. 
If information as to whether the agreement was in fact in writing 
was desired, a motion for more specific statement should have been 
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made. We cannot assume that the defendant will be unable to estab- 
lish the existence of such an agreement by competent evidence. Tablet 
& Ticket Co. v. Le Feber, 4 Neb. Unoff. 105, 93 N. W. 414. 

If the plaintiff was a holder of the note in due course, with no 
notice of any infirmity in the instrument, or defect in the title of the 
person negotiating it, then such an agreement between the original 
parties would not affect his rights. Comp. St. 1922, § 4663. But 
under section 4666: 


‘‘The title of a person who negotiates an instrument is defective 
* * * when he negotiates it in breach of faith, or under such circum- 
stances as amount to a fraud.’ ’ 


And by section 4667: 
r) 


‘To constitute notice of an infirmity in the instrument, or defect 
in the title of the person négotiating the same, the person to whom it 
is negotiated must have had actual knowledge of the infirmity or defect, 
or knowledge of such facts that his action in taking the instrument 
amounted to bad faith.”’ 


If such agreement was made, as the demurrer admits, then Acker, 
who negotiated the note, did so in breach of faith, or under such cir- 
cumstances as to amount to a fraud upon Hungerford, unless he com- 
municated all the facts to the plaintiff. Plaintiff is deemed prima 
facie to be a holder in due course, but if it is admitted that the title 
of Acker was defective, to plaintiff’s knowledge, the same defense can 
be made against him as could be made against Acker. 

It is not claimed that there is any defense to the merits. Defend- 
ant states that the owner of the land is ready and willing to pay the 
debt, but desires a release of the mortgage. While it is true, as plain- 
tiff argues, that if Hungerford paid the judgment he would be subro- 
gated to the mortgage lien, this would impose upon him the burden 
of bringing foreclosure proceedings if Finney failed to pay. This he 
attempted to be relieved from by the agreement with Acker. We can- 
not hold that the facts pleaded, if sustained by evidence, do not entitle 
him to an abatement of the action at law until the proceeds of a sale of 
the land are exhausted. Plaintiff insists that the answer does not 
allege that plaintiff has not exhausted his remedy against the land, 
and against the purchaser. It does not do so in so many words, or in 
strict terms; but, considering the answer as a whole, it is sufficient 
upon that point. 

The judgment of the district court is reversed and the cause re- 
manded. 

Reversed. 
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NOTICE TO CASHIER HELD NOTICE TO BANK 


First National Bank of Athens v. Laughlin, Supreme Court of 
Alabama, 96 So. Rep. 206 


The plaintiff bank sued one Laughlin on a promissory note 
signed by him. The defendant contended that the plaintiff was 
not entitled to recover upon the note because of the circumstances 
under which it was signed. It appeared that the defendant signed 
the note for the accommodation of C. E. Frost, cashier of the plain- 
tiff, and sent it to him. It was agreed that the note was not to be 
delivered to the plaintiff until it had been signed by Frost. The 
plaintiff, acting through its cashier as its sole agent, acquired the 
note unsigned by Frost. The defendant argued that the plaintiff 
bank, through its cashier, had notice of the condition upon which 
the note was given since Frost knew vf such condition. The de- 
fendant also urged that he was not liable on the note since it was 
given for an antecedent debt owned by Frost to the plaintiff. 

The court held that a case of this nature is an exception to the 
general rule that notice to an agent is notice to the principal ex- 
cept in matters as to which the agent is personally interested. 
Proof that Frost, although personally interested, was the bank’s 
sole representative in the transaction would bring the case under 
the rule that even though an agent is personally interested in a 
transaction, if he is the principal’s sole representative in that 
transaction, notice to him is imputable to the principal. The fact 
that the note was given for an antecedent debt was held not to render 
it wanting in consideration. A judgment in favor of the defendant 
was reversed. 


Action by the First National Bank of Athens, Ala., against O. J. 
Brooks and H. C. Laughlin. From a judgment for defendants, plain- 
tiff appeals. Reversed and remanded. 

The complaint declares upon a promissory note executed by the 
defendants to the plaintiff. 

Pleas 3, 4, 5, 6, and 8 filed by defendant Laughlin are as follows: 


**(3) The plaintiff ought not recover against this defendant on 
the note here sued on because this defendant signed his name to said 
note upon the following conditions, to wit: That said note was not 
to be a binding obligation on him until it was signed by C. E. Frost. 
And this defendant says that said note was signed by him for the 
accommodation of the said Frost, and that after he signed said note 
he sent the same to the said Frost upon the condition that the note 
was not to be delivered to the plaintiff until it had been signed by the 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 811. 
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said Frost. And this defendant further said that the said Frost was 
then and there the cashier of the plaintiff and knew of the condition 
upon which this defendant had signed said note, and the plaintiff 
with such knowledge and notice, and acting through its said cashier as 
aforesaid, acquired such note without the same being first signed by 
the said Frost. 

‘‘(4) The plaintiff ought not to recover against this defendant 
on the note sued on, because this defendant signed’ his name to said 
note upon the condition that it was not to be a binding obligation on 
him until the same had been signed by C. E. Frost; that he signed the 
same for the accommodation of the said C. E. Frost, who was then 
and there the cashier of the plaintiff and acting as its sole agent in 
said transaction, and the defendant alleges that the said Frost knew 
of the condition upon which this defendant signed his name to said 
note, and that the plaintiff, with such knowledge and notice, and acting 
through the said cashier as aforesaid, acquired such note without the 
same being first signed by the said Frost. 


‘*(5) The plaintiff ought not to recover of this defendant on the 
note here sued on because this defendant signed his name to said note 
upon the condition that it was not to be delivered to the plaintiff 
until it was signed by C. E. Frost, for whose accommodation this de- 
fendant signed said note, and who was then and there acting as the 
sole representative of the plaintiff in said transaction, and this de- 
fendant says that the said Frost, well knowing said condition upon 
which this defendant signed said note, and while acting as the plain- 
tiff’s sole representative in said transaction, delivered said note to 
the defendant [plaintiff] without first signing the same. 

‘*(6) The plaintiff ought not to recover of this defendant on said 
note here sued on, because he signed the same without consideration 
and for the accommodation of C. E. Frost, the cashier of the plaintiff, 
at that time, and who was acting as the sole agent for the plaintiff 
in said transaction, and that said note was executed for a past-due 
debt which the said Frost owed the plaintiff, and that the plaintiff 
had knowledge of said facts at the time it acquired said note. * * * 

‘*(8) The plaintiff ought, not to recover of this defendant on the 
note here sued on because the consideration of said note was a debt 
which C. E. Frost owed to the plaintiff, which said debt was then 
past due, and this defendant signed said note for the renewal of said 
debt and for the accommodation of the said Frost, which facts were 
known at the time to the plaintiff, and the plaintiff before the com- 
mencement of this action has discharged and released the said Frost 
from all liability on said debt, without the knowledge or consent of 
this defendant.’’ 


Pleas to like effect, and setting up similar defenses, were inter- 
posed by the defendant Brooks; it being asserted that this defendant’s 
signature was given upon the understanding that others than Frost 
would also sign. 


Plaintiff demurred to defendants’ pleas, on the ground, among 
others, that: 
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‘It is no answer to plaintiff’s suit upon a negotiable promissory 
note that defendant signed the same without consideration to himself 
as an accommodation indorser, or that it was given for a past-due con- 
sideration. 

‘It is no defense to defendant in this cause if the plaintiff has 
discharged and released the said C. E. Frost, or any other co-maker 
or signer of said note, of his obligation thereon to this plaintiff; a 
promissory note being a joint and several contract on the part of the 
makers thereof.’’ 


The court overruled demurrers to the pleas of both defendants. 

There were jury and verdict for defendants, and judgment ac- 
cordingly, from which the plaintiff appeals. 

Fred Wall, of Athens, and S. H. Richardson, of Huntsville, for 
appellant. 

Lanier & Pride and R. E. Smith, all of Huntsville, for appellees. ° 


ANDERSON, C. J.—It is the general rule that notice to an agent 
is notice to the principal except in matters as to which the agent is 
personally interested. There also seems to be a limitation upon the 
exception, which is that, notwithstanding the agent is personally in- 
terested, if he is the sole representative in the transaction and is in 
effect the alter ego, notice to him is imputable to the principal. This 


seems to be the substance of our holding in the case of Tatum v. 
Commercial Bank, 193 Ala. 120, 69 South. 508, and cases there cited. 
This case is also reported in L. R. A. 1916C, 767, and appears to be 
in harmony with the weight of modern authority. 

The case of Frenkel v. Hudson, 82 Ala. 158, 2 South. 758, 60 Am. 
Rep. 736, is not in conflict with the Tatum Case. It merely lays down 
the general rule and the exception, but fails to note the limitation 
upon the exception as brought out in the,Tatum Case when the inter- 
ested agent is the sole representative of the principal in the transac- 
tion, and which point was doubtless not raised or suggested in said 
Frenkel Case. 

The case of Robertson Banking Co. v. Brasfield, 202 Ala. 167, 79 
South. 651, is unlike this case or the Tatum Case. There the agent 
concocted and perpetrated a fraud upon Brasfield in the creation of the 
relationship. He knew all facts and had notice of everything before 
becoming the agent of Brasfield to lend the money to a man of straw. 
In other words, he received no notice of nor ascertained any facts 
after becoming Brasfield’s agent that were not already in his breast 
when opening up negotiations leading up to the creation of the 
agency. It is sufficient to say that Laughlin’s pleas 4 and 5 seem to 
conform to the rule declared in the Tatum Case, while plea 3 does 
not, as it does not aver that Frost was the sole representative in the 
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transaction. This comment also applies to such pleas of defendant 
Brooks as attempt to set up this defense. 

The fact that the note was given for an antecedent debt did not 
. render it wanting in consideration, and the trial court erred in not 
sustaining the demurrer to the pleas of each defendant proceeding upon 
this theory. Sections 4981, 4982 and 4984 of the Code of 1907; Volger 
v. Manson, 200 Ala. 351, 76 South. 117; Davies v. Simpson, 201 Ala. 
616, 79 South. 48. 

The judgment of the circuit court is reversed and the cause is 
remanded. 

Reversed and remanded. 


SAVINGS BANK NEGLIGENT IN MAKING PAY- 
MENT ON FORGED WITHDRAWAL RECEIPT 


Boguslawski v. Mitchell Street State Bank, Supreme Court of Wis- 
consin, 192 N. W. Rep. 1001 


The plaintiff had an account in the defendant bank. He sued 
the bank for $300, alleging that his pass book was stolen by some 
one and presented at the bank with a withdrawal receipt, signed 
with the plaintiff’s name. The name on the receipt was incorrectly 
spelled. The paying teller noticed the mistake and required the 
person to sign the receipt again, thereby correcting the error. The 
teller then paid out $300 to the thief. 

At the trial the only issue submitted to the jury was whether 
the bank failed to use reasonable and proper care in the payment 
of the $300. The verdict was for the plaintiff. On appeal the evi- 
dence was held sufficient to sustain the verdict, and the judgment 
was affirmed. 


Action by Tadeusz Boguslawski against the Mitchell Street State 
Bank. Judgment for plaintiff, and defendant appeals. Affirmed. 

Plaintiff was one of about 13,000 depositors in the savings account 
department of defendant bank. He commenced such deposit account 
in September, 1914, and up to September 24, 1919, there had been but 
three withdrawals ; $25 in November, 1915, $40 in May, 1917, and $100 
September 8, 1919. The latter left a balance of over $1,300 to his 
credit. 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 984. 
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On September 24, 1919, the bank paid $300 to some one then 
presenting plaintiff’s savings deposit book and signing a withdrawal 
receipt. In October, 1919, the plaintiff notified the defendant that 
such deposit book had been stolen, and that he had not signed or 
authorized the signing of the withdrawal slip of September 24th or 
received the $300. 

The bank held possession of a card with plaintiff’s signature. His 
first name was there spelled with a final ‘‘z,’’ Tadeusz. It was so 
written on the receipts of November, 1915, and September 8, 1919, both 
in evidence. He testified that when inducted and discharged from war 
service in 1918 his first name was used without such final ‘‘z,’’ and 
that he so signed his discharge papers which he had kept with this 
bank book in a locked trunk, and that both were missing when he 
looked for the bank book in October, 1919. 

It appeared that two brothers were paying tellers for the bank 
September 24, 1919. One was out of the state at the time of the trial, 
and the other one testified that his brother called his attention to the 
withdrawal card and to the omission of the ‘‘z’’; that thereupon the 
witness told his brother to have the person sign the receipt again 
using the ‘‘z.’’ After this was done, the witness himself interviewed 
the claimant and requested him to again sign on the back of the re- 
ceipt, and after this was done and the claimant had correctly answered 
as to prior dates as appearing in the bank book then held by the wit- 
ness, a comparison was made with the signature on the card and the 
$300 ordered paid. This witness was not positive whether he or his 
brother made the payment. He said that he knew the plaintiff, could 
call him by his first name, and was absolutely sure that the $300 was 
being paid to the right man. 

The plaintiff when reporting the loss of the book to the bank in 
October was requested to and did sign his name on the back of the 
receipt and also several times on a slip. Some of these signatures 
were enlarged by photograph and all were in evidence. No testimony 
was offered on either side of handwriting experts. 

On the trial of this action in the civil court of Milwaukee county, 
the only issue submitted to the jury was whether the bank failed to 
use reasonable and proper care in the payment of the $300. The trial 
court in effect instructed the jury that the burden of proof was upon 
the plaintiff. He also charged them that they were to consider the 
plaintiff’s conduct, and that if plaintiff knew of the loss of the book 
before September 24th it was his duty to so notify the bank, and 
further that if plaintiff drew the $300 then their verdict must be for 
the defendant. 

No instructions were requested or exceptions to the charge filed 
by either party. The jury found a general verdict for plaintiff. 
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After motions by the respective parties, the trial court ordered judg- 
ment for the plaintiff. 

On appeal to the circuit court the judgment was affirmed. This 
appeal was then taken. 

Casimir Gonski, of Milwaukee, for appellant. 

Timlin & Dean, of Milwaukee, for respondent. 


ESCHWEILER, J. (after stating the facts as above)—Plaintiff’s 
positive denial of receipt of the $300 on September 24th and the 
teller’s testimony to the contrary made an issue clearly within the 
province of the jury to determine, and their determination in that 
regard in plaintiff’s favor cannot be disturbed. 

The question is much closer whether the bank used due care in the 
payment of the $300, especially in view of the apparent similarity in 
the signature upon which the bank paid the money with the con- 
cededly genuine signatures. It was evident, however, that the tellers 
did appreciate at the time that there was something questionable about 
the situation and for that reason did much more than is usual in 
such transactions. The jury being necessarily satisfied that the money 
was in fact not paid to the plaintiff may have discounted the teller’s 
testimony to his conclusion that it was paid to the right man, and so 
viewing it they might consider that it was not due care on the teller’s 
part to be so certain. The teller’s cross-examination of the one pre- 
senting the book and the receipt was limited to questions relating to 
matter disclosed in the book itself, and nothing appears to have been 
asked concerning the mistaken spelling of the first name, the very fact 
that seems to have first excited suspicion or question. That the one 
who forged the signature, if such forging were done, was content to 
apply for but $300 of an apparently available balance of $1,300 might 
tend to discredit plaintiff’s theory, but that is perhaps counter- 
balanced by the possibility that he who was attempting such a bold 
fraud let his cupidity be controlled by his caution. 

Whether, in such class of cases, there being no special rules binding 
the parties, the burden should be on the plaintiff to prove want of due 
care or on defendant to prove the exercise of due care in making the 
payment, payment being generally an affirmative defense, is not here 
necessary to determine. It was held, on what seems a reasonable view, 
to be on the defendant in Noah v. Bowery Sav. Bank, 225 N. Y. 284, 
289, 122 N. E. 235, and on the plaintiff in Bulakowski v. Phil. Fund 
Soe., 270 Pa. 538, 113 Atl. 553. The question was not determined in 
the two cases involving such deposits of Wegner v. Second Ward Sav. 
Bank, 76 Wis. 242, 44 N. W. 1096; Ninoff v. Hazel Green State Bank, 
174 Wis. 560, 183 N. W. 673. 

Judgment affirmed. 
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LIABILITY OF PERSON BECOMING PARTY TO 
NOTE BEFORE COMPLETION 


Norwood National Bank of Greenville v. Lipscomb-Harrison Company, 
Supreme Court of South Carolina, 116 S. E. Rep. 589 


The Norwood National Bank sued the defendants as parties to 
a note for $5,500. Some of those sued defended on the ground 
that they had signed the note with the name of the payee and the 
date of payment omitted and that their instructions as to filling out 
the note had not been followed. It appeared that the bank pur- 
chased the note in completed form and that it was a holder in due 
course. It was held that the bank was entitled to recover. 

The section of the Negotiable Instruments Law, providing that 
in order that an instrument wanting in any material particular 
may be enforced after completion against any person who became 
a party to it prior to its completion, such instrument must be filled 
up strictly in accordance with the authority given and within a 
reasonable time, must be taken in connection with the section which 
provides that such an instrument, after completion, if negotiated 
to a holder in due course, is valid and effectual for all purposes in 
his hands, and may be enforced by him as if it had been filled up 
strictly in accordance with the authority given and within a 
reasonable time. 


Action by the Norwood National Bank of Greenville against the 
Lipscomb-Harrison Company and others. From a judgment for 
plaintiff, defendants appeal, and from an order setting aside a verdict 
for one defendant against another, the former appeals. Affirmed. 

Martin & Blythe, J. M. Richardson, Bonham & Price, and T. H. 
Munro, all of Greenville, for appellant. 

Dean, Cothran & Wyche, of Greenville, for respondents. 


FRASER, J.—This is an action on a note for $5,500. The 
Lipscomb-Harrison Company was in financial trouble. It had two 
places of business, one in Charleston and one in Greenville. Mr. 
Lipscomb was manager of the Charleston business, and Mr. Harrison 
was in charge of the Greenville business. Mr. J. J. Pringle Smith held 
a share of stock and was secretary of the defendant company. Mr. 
Lipscomb and Mr. Smith sent to Greenville the note in suit, with the 
name of the payee and date of payment blank. Mr. Richardson, one 
of the defendants, filled out the note by entering his own name as 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
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payee, the date of payment, and indorsed it under the names of the 
others. Mr. Smith alleges that he gave directions as to the filling of 
the blanks and the disposition of the money, and these instructions 
were violated and, therefore, denies his liability. The verdict of the 
jury was as follows: 


‘*We, the jury, find for the plaintiff in the sum of $5,500 principal 
and $428.80 interest against the defendants Lipscomb-Harrison Com- 
pany, J. J. Pringle Smith, T. J. Lipscomb, Jr., F. E. Harrison, Jr., 
James M. Richardson. We, the jury, find judgment against J. J. 
Pringle Smith for half of the money due after credit has been given 
for money collected from F. E. Harrison, Jr., in favor of J. M. Rich- 
ardson. C. P. Henderson, Foreman.”’ 


The first assignment of error we will consider is: 


‘*(7) That the court erred in charging the jury that the section 
of the Negotiable Instruments Act which provides that, if an instru- 
ment wanting in any material particular shall be enforced against a 
party thereto prior to its completion, it must be filled up in accordance 
with the instructions given, should be taken in connection with the 
following paragraph of said act.’’ 


His honor, the trial judge, charged the jury: 


‘‘Now, gentlemen, I do not think I can make this plainer than 
by reading to you the law which our Legislature has laid down to 
govern a ease of this kind. I think you can understand it just as 
well as the lawyers can, and I think you can understand it just as 
well as the court can, and this is the law our Legislature made, and 
it is the law by which you are to be governed: ‘Where the instrument 
is wanting in any material particular’—that is, such as the amount 
and date, ete—‘where the instrument is wanting in any material par- 
ticular, the person in possession thereof has a prima facie authority 
to complete it by filling up the blanks therein. And a signature on 
a blank paper delivered by the person making the signature in order 
that the paper may be converted into a negotiable instrument operates 
as a prima facie authority to fill it up as such for any amount.’ He 
can make the amount any size he pleases if it is left blank. ‘In order, 
however, that any such instrument when completed may be enforced 
against any person who became a party thereto prior to its completion, 
it must be filled up strictly in accordance with the authority given 
and within a reasonable time.’ Now, that’s to be taken in connection 
with the following section, and in my judgment the two sections, when 
taken together, mean that, if it is negotiated as a completed instru- 
ment, the party to whom it is transferred then has his rights estab- 
lished, but there may be an adjustment between the party who has 
violated his instructions and the party who delivered it to him. Now, 
this is the language which follows: ‘But if any such instrument, 
after completion, is negotiated to a holder in due course, it is valid 
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and effectual for all purposes in his hands, and he may enforce it as if 
it had been filled up strictly in accordance with the authority given 
and within a reasonable time.’ Now, I construe that to mean that, 
if the authority is violated, there may be an accounting between the 
party to whom it is delivered and the party who delivers it to him as 
maker and indorser, but if it has been completed and negotiated the 
rights of the transferee in due course of business become fixed, even if 
there is a violation of the instructions by the party.’’ 


We see no error here. 
The next assignment of error to be considered is: 


‘“‘That the court erred in charging the jury that there was no 
testimony of any defects or infirmity in the title to the note sued on, 
whereas, there was abundant testimony of the same.’’ 


In this his honor was correct. 

The next assignment of error is that his honor erred in ex- 
eluding evidence as to the statements of Richardson as to the filling 
of the blanks. This evidence was not brought home to the bank and 
was irrelevant as to the bank, but was relevant as to issue between 
Richardson and J. J. Pringle Smith, and it was error to exclude it. 

The defendant Richardson moved for judgment against his ecode- 
fendant, J. J. Pringle Smith. This motion was refused. What has 
been said disposes of the Richardson appeal. 

The judgment in favor of the bank against all of the defendants is 
affirmed. The order of his honor setting aside the verdict between 
Richardson and J. J. Pringle Smith is also affirmed. 


BANK TAKING NOTE AFTER MATURITY AND 
DISHONOR NOT A HOLDER IN DUE COURSE 


Central Bank of Rochester v. Gleason, Supreme Court of New York, 
Appellate Division, 200 N. Y. S. 384 


The plaintiff, Central Bank of Rochester, discounted a promis- 
sory note alleged to have been executed by the defendants, and 
thereby became a holder in due course. At maturity the note was 
presented for payment at the bank where it was made payable. 
Payment was refused. Thereupon the note was duly protested for 
non-payment and returned to the plaintiff bank. 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 421. 
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The Burke Steel Company, from whom the plaintiff had pur- 
chased the note, gave its check to the plaintiff for the amount of 
the principal and interest of the note, together with protest fees, 
and took up the note. A few days later, the Burke Steel Company 
returned the note to the plaintiff with the request that payment be 
enforced against the makers. The check which had been sent to 
take up the note was to be held by the plaintiff in the meantime 
as collateral. 

It was held that the plaintiff bank was not a holder in due 
course of the note. When the note was returned to the plaintiff 
after its dishonor, and after the Burke Steel Company had paid it, 
it eame into the hands of the plaintiff for the second time. This 
was after maturity and dishonor, and the plaintiff was, therefore, 
not a holder in due course as defined by section 91 of the Negotiable 
Instruments Law. Under these circumstances, the plaintiff took the 
note the second time subject to all infirmities. 


Appeal from Trial Term. 

Action by the Central Bank of Rochester against Kate Gleason and 
another. Judgment for plaintiff on a directed verdict, and defendant 
Gleason, pursuant to an order granted at the Trial Term that defend- 
ant’s exceptions be heard in the Appellate Division in the first instance, 
appeals. Exceptions sustained, and new trial granted. 

Willis A. Matson, of Rochester, for appellant. 

George S. Schaick, of Rochester, for respondent. 


CLARK, J.—This action is brought against the defendants upon 
a promissory note executed on the 3d day of November, 1921. Defend- 
ant Kate Gleason answered, and admitted that defendant Northway 
Trailer Car Company on said date made and delivered to the Roch- 
ester Forge, Inc., a promissory note, a copy of which is set forth in 
the complaint, and that said note was duly presented for payment 
and payment demanded, and that no part thereof had been paid. Said 
defendant denied that she had any knowledge or information sufficient 
to form a belief as to whether or not the Rochester Forge, Inc., before 
maturity, indorsed and delivered said note to the plaintiff. 

As a distinet and separate defense, defendant Gleason in her an- 
swer alleged that, at the time of the delivery of the note referred to 
in the complaint to the payee therein named, said payee had notice of 
the fact and knew that the words ‘‘Kate Gleason’’ were not placed on 
said note for the purpose of an agreement on the part of said Gleason 
to pay the same, or for the purpose of charging said defendant on 
said note, and that said note was not complete and regular upon its 
face, and that at the time of the negotiation thereof plaintiff had no- 
tice that said note was not the note of defendant Gleason, or a note 
upon which she was liable. 
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The note in question is a renewal of earlier that had been 
given by the Northway Trailer Car Company to the Rochester Forge, 
Inc.; the original indebtedness for which the note was given being the 
debt of said Northway Trailer Car Company. The prior notes had 
all been executed by a rubber stamp signature of the company, with 
the name of the secretary written out in longhand on the line below 
the rubber stamp signature. Defendant Kate Gleason is the treasurer 
of the Northway Trailer Car Company. Shortly before the note in 
question was given, the Trailer Car Company had asked the Rochester 
Forge, Ine., the payee named in the note, of which this one is a re- 
newal, to renew the note, and the request was refused. 

On the trial the president of the Rochester Forge, Inc., testified 
that Miss Vayo, secretary of the Trailer Car Company, told him, 
shortly before the present note was given, that this defendant intended 
to take care of the accounts of the Trailer Car Company. Miss Vayo, 
being called as a witness, testified that she had no recollection of that 
conversation, and defendant Gleason testified that she had never au- 
thorized any such statement. Two days after this alleged conversa- 
tion, the Rochester Forge, Inc., received the present note, signed by 
the Trailer Car Company by rubber stamp as usual, but not by the 
secretary, the individual name of defendant Gleason appearing below 
the rubber stamp signature of the company. There is nothing on the 
face of the note to indicate that Miss Gleason signed it as an official 
of the company, as she now claims; it appearing merely as her in- 
dividual signature. 

After the Rochester Forge, Inc., received this note, it was indorsed 
over to the Burke Steel Company, whose president is also president 
of the Forge Company, Inc., and subsequently, and before its ma- 
turity, plaintiff discounted the note and became a holder in due course. 
Negotiable Instruments Law, § 91. 

Under that section, four elements are necessary in order to consti- 
tute a holder of a promissory note a holder in due course: (1) The 
instrument must be complete and regular on its face. (2) The holder 
must receive it before it is overdue, and without notice that it has 
been previously dishonored, if that is a fact. (3) It must have been 
taken in good faith and for value. (4) It must have been taken with- 
out notice of any infirmity in the instrument or defect in the title of 
the person negotiating it. 

There was no fraud in connection with this transaction, and none 
is claimed. When the note became due it was presented at the 
bank. where it was made payable, and payment thereof demanded, 
which was refused, whereupon it was duly protested for non-payment 
and returned to this plaintiff. Then the Burke Steel Company, from 
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whom plaintiff had purchased the note, sent its check to plaintiff for 
the amount of the principal and interest of the note, together with 
protest fees, whereupon the instrument was returned to the Burke 
Steel Company, which had paid it. 

Two or three days thereafter the Burke Steel Company returned 
the note to plaintiff, with the request that payment be enforced against 
the makers, the check which had been sent to take up the note to be 
held by plaintiff in the meantime as collateral. The note was never 
surrendered to the makers, for they had not paid it; but it was sur- 
rendered to the party that had paid it, and when it was returned to- 
plaintiff after its dishonor, and after the Burke Steel Company had 
paid it, it came into the hands of plaintiff the second time, after it was: 
due, and after its dishonor, and plaintiff was not a holder in due 
course, as defined by section 91 of the Negotiable Instruments Law. 
8 Corpus Juris, 476 and 477. Under these circumstances plaintiff took 
the note the second time subject to all infirmities. Negotiable Instru- 
ments Law, § 97. 

It is the claim of defendant Gleason that plaintiff is not a holder 
in due course, and that on the evidence a question of fact was pre- 
sented as to whether or not her signature was intended to be her in- 
dividual signature, or as an officer of the company, and that, after 
admitting the evidence with reference to the previous transactions be- 
tween the makers and payee of the note, questions of fact were pre- 
sented which should have been submitted to the jury, and that the 
case should not have been disposed of by a directed verdict. Hoff- 
staedter v. Carlton Auto Supplies Co., 203 App. Div. 494, 495, 196 
N. Y. Supp. 577; Dunbar Box & Lumber Co. v. Martin, 53 Mise. Rep. 
312, 103 N. Y. Supp. 91. This case having been disposed of by a 
directed verdict against defendant Gleason, she is entitled to the most 
favorable inferences to be drawn from the evidence. Higgins v. Eagle- 
ton, 155 N. Y. 466, 50 N. E. 287; Ladd v. tna Ins. Co., 147 N. Y- 
478, 42 N. E. 197. 

We think, in view of the fact that plaintiff took the note the 
second time after its dishonor, and at the request of the corporation, 
which had paid it, that the bank enforce payment against the makers, 
and under the evidence which was admitted as to the manner in which 
former notes, of which the note in question was a renewal, had been 
signed, and of the alleged conversation between the president of the 
payee of the note and the secretary of the Trailer Car Company, with 
reference to its renewal, and that Miss Gleason intended to take care 
of the accounts of the Trailer Car Company, the conflicting inferences 
which might be drawn from such evidence should have been submitted 
to the jury, for them to say on all the evidence and circumstances sur- 
rounding the signing of the note by defendant Gleason, whether the 
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payee, when it accepted the note, took it as the individual obligation 
of Miss Gleason and the corporation of which she was an officer, or 
merely as the obligation of the Northway Trailer Car Company alone. 
Defendants’ exceptions should be sustained, and a_ new trial 
granted, with costs to defendant to abide the event. All concur. 


BANK NOT LIABLE ON GUARANTY OF PAY- 
MENT FOR SHIPMENT OF GRAPES 


Bank of Italy v. Merchants’ National Bank, Court of Appeals of 
New York, 140 N. E. Rep. 211 


The defendant bank sent a telegram to the plaintiff, Bank of 
Italy, at San Francisco guaranteeing payment for two carloads 
of ‘‘dried grapes’’ bought of one Rossi. Payment was to be made 
on presentation of the original bills of lading. The plaintiff bank 
advanced $22,000 to Rossi upon bills of lading for two carloads of 
‘‘raisins.’’ These bills of lading were then presented to the defend- 
ant for payment, but payment was refused. 

It was held that the defendant, having guaranteed payment for 
‘‘dried grapes,’’ was justified in refusing payment for ‘‘raisins,”’ 
since the words used in the guaranty and in the bill of lading are 
not, as a matter of common knowledge, synonymous. When there 
is a question of fact as to whether the terms used in a guaranty 
and in a bill of leading are in truth identical, the risk of determin- 
ing such a question of fact cannot be placed on the guarantor. 


Appeal from Supreme Court, Appellate Division, Fourth Depart- 
ment. 

Action by the Bank of Italy against the Merchants’ National Bank. 
From a judgment of the Appellate Division, 197 N. Y. Supp. 897, af- 
firming a judgment for plaintiff, defendant appeals. Reversed, with 
directions to dismiss complaint. 

Murle L. Rowe, of Dunkirk, for appellant. 

Albert E. Nugent, of Dunkirk, for respondent. 


ANDREWS, J.—By telegram addressed to the Bank of Italy at 
San Francisco, the Merchants’ National Bank of Dunkirk guaranteed 
payment for two carloads of ‘‘dried grapes’’ bought by local mer- 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 400. 





THE BANKING LAW JOURNAL 647 


chants of one Rossi, stating that ‘‘payment will be made on presenta- 
tion original bill lading here.’’ Thereupon Rossi presented to the 
respondent bills of lading for two carloads of ‘‘raisins,’’ consigned to 
the purchaser, and the bank advanced upon them some $22,000. In 
due course these bills of lading were then presented to the appellant 
for payment, but payment was refused. The sole question before us 
is whether such refusal was justified, because the bills of lading were 
for ‘‘raisins,’’ and not for ‘‘dried grapes.’’ We hold that it was. 

In making such a guaranty as the present the Merchants’ National 
Bank might limit its liability to such an extent and subject it to such 
conditions as it thought wise. It is to be held upon the contract which 
it elected to make—not upon some different contract, which it might 
have made, or which the jury thinks it should have made. Evansville 
Nat. Bank v. Kaufmann, 93 N. Y. 273, 45 Am. Rep. 204; Germania 
Nat. Bank of New Orleans v. Taaks, 101 N. Y. 442, 5 N. E. 76; Bank 
of Montreal v. Recknagel, 109 N. Y. 482, 17 N. E. 217. One relying 
upon its guaranty is bound by such limitations and conditions. 

As we have seen in the case before us, the Merchants’ Bank agreed 
to make payment upon bills of lading of ears of ‘‘dried grapes.’’ The 
bills presented to it were for ‘‘raisins.’’ It is said that the two ex- 
pressions are identical; that the trial court so found upon ev- 
idence which permitted that inference. It may be so. That, 
however, is not sufficient. We agree that, if the words used in 
the guaranty and in the bill of lading were as a matter of common 
knowledge synonymous, or if the guaranty covered a certain class of 
objects and the bill was for one species of that class, no question 
could arise. If the guaranty covered automobiles, and the bill was 
for motor ears; if the guaranty was for grain, and the bill for wheat— 
the variance would be immaterial. So, too, if the course of dealing 
between the parties had been such that they might be held as a matter 
of law to have affixed their own meaning to the terms employed. —De- 
eatur Bank vy. St. Louis Bank, 88 U. 8S. (21 Wall.) 294, 22 L. Ed. 560. 
But, where there is a question of fact as to whether the terms used in 
the guaranty and in the bill of lading are in truth identical, the risk 
of determining for itself this question is not to be placed upon the 
guarantor. Common words are by trade usage frequently given a 
particular meaning. ‘‘Hudson seal’’ is the skin of muskrats. Un- 
questionably ‘‘raisins’’ are dried grapes. It does not follow that in 
commercial usage ‘‘dried grapes’’ are ‘‘raisins.’’ ‘‘Dried grapes’’ 
may be a technical term describing a distinet product. Indeed, there 
is considerable evidence before us tending to show that this is so. 
Raisins we are told are dried white grapes. ‘‘Dried grapes’’ is the 
trade-name of dried black grapes. The articles, it is said, are distinet. 
Their prices are quoted separately in trade journals. If this be so, 
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if there be a substantial dispute upon that point, and we think that 
the evidence tends to show that this is true—the guarantor is not re- 
quired to decide the fact at his peril. 

This principle was decisive in Lamborn v. Lake Shore Banking 
& Trust Co., 231 N. Y. 616, 132 N. E. 911. The letter of credit 
referred to ‘‘Java white granulated sugar’’; the shipping documents 
to ‘‘Java white sugar.’’ There as here was evidence tending to show 
that the two articles were identical. Although this was denied, there, 
as here, the order of the trial judge refusing to vacate a warrant of 
attachment imported a finding that this was so. The Appellate Divi- 
sion (196 App. Div. 504, 188 N. Y. Supp. 162) reversed this order 
as a matter of law. The fact itself, the court said, was immaterial. 


‘‘The only contract which the defendant has made was to honor 
the [plaintiff’s] drafts as against the bill of lading for ‘Java white 
granulated sugar.’ ”’ 


To hold otherwise would seriously embarrass bankers issuing letters 
of credit. In this court we held that because of the absence of the 
word ‘‘granulated’’ from the bill of lading no recovery based upon 
the defendant’s letter of credit might be had. The view that we 
adopted in that case we adopt here. ‘‘Raisins’’ and ‘‘dried grapes’’ 
may or may not be the same article. We do not know. 

The judgments of the courts below should be reversed and the com- 
plaint of the plaintiff should be dismissed, with costs in all courts. 


BANK HELD BOUND BY AGREEMENT TO 
HONOR CHECK WHEN PAYABLE 


Russell Grader Mfg. Co. v. Farmers’ Exch. State Bank of Sanger, 
Supreme Court of North Dakota, 194 N. W. Rep. 387 


The defendant, the Farmers’ Exchange State Bank of Sanger, in 
order to enable one Dunahey to purchase a road grader from the 
plaintiff, the Russell Grader Manufacturing Company, agreed to 
take Dunahey’s postdated check for the first payment of $500 on the 
grader, and to pay the money to the plaintiff on September 1, 1918. 
This agreement was made over the telephone. Thereafter, the bank 
wrote to the plaintiff stating that it had in its possession Dunahey’s 
check for $500, payable to the plaintiff’s order on September 1, 1918, 
and that the check would be paid on that date. 

Relying upon the bank’s promise, the plaintiff shipped the grader 
to Dunahey. Later, when the plaintiff sent the check through its 


NOTE—For similar decisions see Banking Law Journal Digest (Second. 
Edition) § 893. 
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bank for collection, payment was refused. The check was returned 
marked ‘‘not sufficient funds.’’ The plaintiff then sued to recover 
$500 upon the check and the defendant’s agreement. 

Despite the defendant’s contention that the agreement constituted 
a guaranty of the check in excess of the bank’s powers, judgment 
was given for the plaintiff. It was held that the transaction might 
properly be considered as an undertaking in the nature of a letter of 
credit within banking powers. 


Appeal from District Court, Oliver County; Berry, Judge. 

Action by the Russell Grader Manufacturing Company against the 
Farmers’ Exchange State Bank of Sanger. From a judgment for plain-* 
tiff and an order denying motion for a new trial, defendant appeals. 
Affirmed. 

J. A. Hyland, of Bismarck, for appellant. 

Sullivan, Hanley & Sullivan, of Mandan, for respondent. 


BRONSON, C. J.—One Dunahey gave to plaintiff an order for a 
road grader. Plaintiff refused to accept the order to ship the grader 
unless payment therefor or the assurance of payment was made. Then, 
through a telephonic conversation, defendant bank advised plaintiff 
that they would take Dunahey’s check for the first payment of $500 and 
pay plaintiff the money on September 1, 1918. Dunahey executed a 
check dated May 28, 1918, not cashable until September 1, 1918, drawn 
on defendant bank, and payable to the order of plaintiff for $500. On 
May 28, 1918, defendant bank wrote to plaintiff : 


‘‘Mr. Chas. I. Dunahey, of this town, has given us a check for $500, 
payable to your order and drawn on this bank. The check is payable 
September 1, 1918, and is to apply then as a first payment on a grader 
which Mr. Dunahey is buying from your firm. The check will be paid 
on that date.’’ 


On May 31, 1918, defendant bank again wrote to plaintiff: 


‘* Answering your letter of May 28th in regard to order of Mr. Chas. 
Dunahey, will say that a letter was written to your Fargo office some 
time ago regarding this matter, which we think will be satisfactory.”’ 


Accordingly, plaintiff shipped the grader on June 6, 1918. This 
check first eame into the hands of plaintiff between November 5 and 
November 18, 1918. Then it was sent through plaintiff’s bank with a 
draft for collection. It was returned unpaid and marked ‘‘not sufficient 


? 


funds. No testimony was given by defendant’s officers concerning 
the method by which the bank handled this deal with Dunahey or under 
what circumstances it issued the letter or had the telephonic conversa- 
tion with plaintiff. This suit was instituted to recover $500 upon the 
check and defendant’s agreement. Trial was had before a jury. Both 
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parties moved for a directed verdict at the close of the testimony. The 
court thereupon dismissed the jury and made findings in plaintiff’s 
favor. Defendant has appealed from the judgment entered thereupon 
and from an order denying a motion for new trial. 

It is the contention of defendant that the transaction constituted a 
guarantee of the check in excess of the bank’s powers: That, in any 
event, the transaction, if deemed a certification or acceptance of a check, 
was in excess of banking powers, for the reason that the check, being 
postdated, carried upon its face notice that any certification or ac- 
ceptance, if made, was made without funds in the bank to meet the 
same and, therefore, was simply a loaning of the bank’s credit, citing 
Swenson Bros. v. Bank, 98 Neb. 702, 154 N. W. 233, L. R. A. 1917F, 
1096, and Bowen v. Needles Bank (C. C.) 87 Fed. 433. 

Upon the record plaintiff required defendant’s definite undertaking 
for payment before shipping the grader. Pursuant to the telephonic 
conversation, the bank specifically agreed to take Dunahey’s check and 
to pay plaintiff the money on September 1, 1918. Defendant’s letters, 
considered with this telephonic conversation, confirmed this agreement. 
The obligation was definite. The check was delivered to defendant 
bank. Defendant, in its letter agreeing to pay the same, advised plain- 
tiff of its receipt. Plaintiff thereupon shipped the grader. No evidence 
was offered to show that defendant made this undertaking without con- 
sideration or without first obtaining required security from Dunahey. 
The transaction may properly be considered as an independent under- 
taking in the nature of a letter of credit within banking powers. Border 
Nat. Bank v. Amer. Nat. Bank (C. C. A.) 282 Fed. 73, 7 C. J. 594, 595. 
See subdivision 7, § 5150, C. L. 1913. 

The judgment is affirmed, with costs to respondent. 


PAYEE OF CHECK WRONGFULLY ISSUED BY 
OFFICER OF CORPORATION HELD NOT 
CHARGED WITH NOTICE THEREOF 


McLaughlin v. Paine Furniture Co., Supreme Judicial Court of Massa- 
chusetts, 139 N. E. Rep. 542 


The defendant, the Paine Furniture Company, sold some furni- 
ture to a Mrs. Wolff, who directed the defendant’s salesman to send 
a messenger to a certain address to get a check for the purchase price 








NOTE—For similar decisions see Banking Law Journal Digest (Second 
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of the furniture. At the given address the messenger received a 
check drawn to the order of the defendant by the Great Western 
Hide Company, and signed by Phil M. Paris, as treasurer of the 
company. The defendant deposited the check in a bank, through 
which it was cleared to the defendant’s credit. When Mrs. Wolff 
gave the directions to the salesman she made no mention of the 
Great Western Hide Corporation; nor did the defendant or its sales- 
man know anything about the corporation. 

Subsequently, an action was brought by the trustee in bank- 
ruptey of the Hide Corporation against the Paine Company to re- 
cover the amount of the check, on the ground that the check was 
delivered to the defendant under circumstances which were such as 
to preclude the defendant from retaining the money. 

It was held that there was nothing in the evidence to warrant a 
finding-that the defendant knew or should have known, as the plain- 
tiff contended, that the check was an unauthorized use of the funds 
of the corporation to pay the debts of an officer thereof. Judgment, 
therefore, was given for the defendant. 


Action of contract by Edward A. McLaughlin, trustee of the bank- 
rupt estate of the Great Western Hide Corporation, against the Paine 
Furniture Company, tried before a justice sitting without a jury. 
The court found for defendant, and plaintiff excepts. Exceptions over- 
ruled. 


Loring, Coolidge, Noble & Boyd of Boston for plaintiff. 
Choate, Hall & Stewart and C. O. Pengra, all of Boston, for 
defendant. 


PIERCE, J.—This is an action of contract on an account annexed 
for money had and received, brought by the plaintiff as trustee in 
bankruptcy of the Great Western Hide Corporation, to recover $1,149.- 
75 which the defendant received through the collection of a check of 
the bankrupt delivered to it under circumstances, as is claimed by the 
plaintiff, which preclude the defendant from retaining the money. 

These circumstances are as follows: Some time in July, 1919, prior 
to July 25, the defendant through a salesman sold for ‘‘cash before 
delivery’’ certain furniture to a Mrs. Wolff and charged the goods to 
Mr. E. A. Wolff. The sales book entry reads, ‘‘Charge to Mr. E. A. 
Wolff, 202 Lincoln street, to be delivered July 25th.’’ Before the sale 
the salesman had never seen Mrs. Wolff, and he did not know Mr. 
Wolff. Prior to July 25, the salesman had a telephone conversation 
with Mrs. Wolff, wherein she told him to send down to B. Crohan, 71 
South street, Boston, Mass., to get the money so the defendant could 
deliver the goods. The salesman accordingly dictated a letter, which 
he sent by messenger to Crohan, which was as follows: 





652 THE BANKING LAW JOURNAL 


‘‘July 25, 1919. 
‘*Mr. B. Crohan, 71 South Street, Boston, Mass.—Dear Sir: Kindly 
deliver, to bearer check for $1,149.75 as per the inclosed bills. Please 
return these bills with the check, as I have orders from Mrs. Wolff to 

mail receipted bills to Essex Hotel, Room 110. Thanking you, I am 

‘*Yours very truly, 
‘*Paine Furniture Company, 
‘*(Signed] W. Marland Sewall. 
**Dietated by W. Marland Sewall.”’ 


The messenger sent by the defendant brought back to the defendant 
a check in form as follows: 


‘Great Western Hide Co. No. 2872. 
‘*Boston, Mass., July 25, 1919. 
‘*Pay to the order of Paine Furniture Co. $1,149.75, eleven hundred 
forty-nine dollars seventy-five cents. 
‘‘Great Western Hide Co., 
‘*{Signed] Phil M. Paris, President, 
‘*Treasurer. 
**To the Metropolitan Trust Company 5—122, Boston, Mass. 


The defendant deposited the check to its account in the First 
National Bank of Boston, through which it was cleared to the defend- 
ant’s credit. When Mrs. Wolff telephoned she did not state to the 
salesman who Crohan was, or mention Great Western Hide Corpora- 
tion; nor did the defendant or its salesman at this time know anything 
about the Great Western Hide Corporation, or the relation to it of 
Paris, the signer of the check, except in so far as the check disclosed 
that Paris was the treasurer of the plaintiff corporation. 

On the foregoing facts the defendant payee named in the check 
was a holder under R. L. ec. 73, § 207, now G. L. e¢. 107, § 18, 
and is deemed prima facie to be a holder in due course, R. L. e. 
73, § 76; G. L. e. 107, $ 82. The evidence is clear that the 
defendant received the check for value, without actual  knowl- 
edge of any infirmity in the instrument or defect in the title of 
the person negotiating it (R. L. ec. 73, § 73; G. L. ce. 107, § 79); and 
there is no evidence that the defendant in receiving the check had such 
knowledge of facts that its action in taking the instrument amounted 
to bad faith (G. L. e. 107, § 79). The evidence does not warrant a 
finding that the defendant knew or should have known that the check 
was an unauthorized use of the funds of the corporation to pay the 
debt of an officer of the corporation, and is entirely consistent with an 
exchange of the check for money, which money was given to Crohan by 
Wolff to purchase the check which Crohan was to deliver and did 
deliver to the defendant in payment of the debt of Wolff to the defend- 
ant. We find nothing in the evidence which required an investigation 
by the defendant to ascertain whether the issuance of the check was 
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authorized. We think the case is governed by National Investment & 
Security Co. v. Corey, 222 Mass. 453, 111 N. E. 357, and Colonial Fur 
Ranching Co. v. First National Bank, 227 Mass. 12, 116 N. E. 731, and 
that the case of Johnson & Kettell Co. v. Longley Luncheon Co., 207 
Mass. 52, 92 N. E. 1035, upon which the plaintiff relies, is not 
applicable. 

What has been said covers all the exceptions argued by the plaintiff. 
These exceptions must be overruled. 

Exceptions overruled. 


DRAWEE OF CHECK HELD BOUND TO ASCER- 
TAIN IDENTITY OF PAYEE 


Dana v. Old Colony Trust Co., Supreme Judicial Court of Massachusetts, 
139 N. E. Rep. 541 


The plaintiff gave a check drawn on the defendant, the Old Colony 
Trust Company, in payment for ap automobile ordered from one 
Bailey, a salesman of the Hinchcliffe Motor Company. At the re- 
quest of Bailey, the check was made payable to the Puritan Motor 
Company, which he said was the agent of the Hinchcliffe Company. 

The Hinchcliffe Company had no agent known as the Puritan 
Motor Company. It did, however, have as an agent the Puritan 
Motor Sales Company. Bailey gave the check to an attorney for 
that company in payment of a debt which he owed to it. The attor- 
ney indorsed the check ‘‘ Puritan Motor Co., by Wm. P. Everts, At- 
torney,’’ and deposited it in his personal account. The check was 
paid by the defendant. 

In an action brought by the plaintiff against the trust company 
to recover the amount of the check, it was held that she could re- 
cover, since, in the absence of any indication that the Puritan Motor 
Company was a non-existing or fictitious person or corporation, and 
that the plaintiff knew of such fact, the defendant was bound at its 
peril to ascertain the identity of the person named as payee. 


Action of contract by Abbie G. Dana against the Old Colony Trust 
Company. Verdict for plaintiff, and defendant excepts. Exceptions 
overruled. 

F. L. Norton, of Boston, for plaintiff. 

Pillsbury, Dana & Young, of Boston, for defendant. 


PIERCE, J.—This is an action of contract to recover of the defend- 
ant $2,500, which the plaintiff alleges the defendant, as the drawee of 
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a check drawn on the defendant by the plaintiff and dated January 26, 
1921, paid to a person not authorized to receive the same. At the close 
of the evidence, which as to all material matters was uncontradicted, 
the defendant requested the presiding judge to instruct the jury that 
‘*upon all the evidence and pleadings the plaintiff cannot recover.’’ The 
defendant made four other requests for instructions which were refused. 
They are not argued and are treated as waived. 

The material facts are as follows: The plaintiff went to the salesroom 
of the Hinchcliffe Motor Company, in Boston, saw a salesman (Bailey) 
and there negotiated for the purchase of a Jordan automobile. Later, 
Bailey called at her office and they orally agreed that she should buy a 
Jordan closed ear for $2,500 and the plaintiff’s used car. Bailey told 
her that the reason he was willing to have a car sold at that price 
was that he had several cars of that type at Worcester, at the Puritan 
Motor Company, the agents of the Hinchcliffe Motor Company, and 
they were just in the midst of the time of deflation, when everybody 
was turning everything into cash, and it was simply to be a cash transac- 
tion to be able to buy at that price. He asked her to have a check drawn 
to the Puritan Motor Company instead of to the Hinchcliffe Motor 
Company. The plaintiff arranged a collateral loan with the defendant, 
so she could have money available to draw against, and thereafter gave 
Bailey her check drawn on the Old Colony Trust Company for $2,500, 
payable to the order of the Puritan Motor Company. Nothing was 
said to her about the Puritan Motor Sales Company. She never saw 
Bailey again and the car was never delivered. In fact, the Hinchcliffe 
Motor Company did not have as an agent the Puritan Motor Company, 
or any other subagent with anything like that name, but had an agent, 
the Puritan Motor Sales Company, whose territory was limited to Hart- 
ford, Conn., and immediate vicinity in Connecticut. Bailey owed the 
Puritan Motor Sales Company about $3,000, and its claim was in the 
hands of William P. Everts, a Boston attorney, for collection. Bailey 
took the plaintiff’s check to Everts and offered it on account of his 
debt to the Puritan Motor Sales Company. Everts noticed that the 
check was payable, not to the Puritan Motor Sales Company, but to the 
Puritan Motor Company, and mentioned that fact to Bailey, who said 
that the check ‘‘was intended for the Puritan Motor Sales Company.’’ 
Everts then indorsed the check ‘‘Puritan Motor Co., by Wm. P. Everts, 
Attorney,’’ and deposited it to his personal account, into which it was 
paid by the defendant, and sent his own check to his client. 

Upon the foregoing facts, and the legitimate inferences to be drawn 
therefrom, it is plain the only question presented is one of fact, and is 
whether or not the plaintiff when she delivered the check to Bailey in 
payment of the car which she had purchased stood indifferent as to the 
personality of the payee. There is no positive evidence reported that the 
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Puritan Motor Company is non-existing or a fictitious person or corpora- 
tion; and if such be the fact, there is no evidence that the plaintiff as 
maker of the check knew of such fact. G. L. ¢. 107, § 31, el. 3. It fol- 
lows that the defendant was bound at its peril to ascertain the identity 
of the person named as payee, and that the judge refused rightly to 
direct a verdict for the defendant. Murphy v. Metropolitan National 
Bank, 191 Mass. 159, 161, 77 N. E. 693, 114 Am. St. Rep. 595. 
Exceptions overruled. 


INDORSEMENT ON NOTES HELD NOT INDIVID- 
UAL INDORSEMENT OF EXECUTOR 


Wolff v. Flateau, Supreme Court of New York, Appellate Division, 
200 N. Y. Supp. 646 


The will of one Emilie Mendel, bequeathed to her executor the 
sum of $5,000, to be held in trust for the plaintiff until he should 
arrive at the age of 25 years, when the executor was to pay the 
principal of the trust to the plaintiff. One Flateau was the 
executor named in the will. When the plaintiff became entitled to 
the principal, Flateau transferred to him two notes that were part of 
the trust estate. These notes were payable to ‘‘Henry M. Flateau, 
executor,’’ and indorsed in a similar form. Flateau, at the same 
time, paid to the plaintiff the difference between the amount of the 
notes and the amount of the legacy. The plaintiff, at the time he 
received the notes, executed to the defendant a release in full of all 
claims against him, individually and as executor of the will of 
Emilie Mendel. The plaintiff also signed a receipt for the notes 
and the money as being in payment of the legacy bequeathed to 
him under the will of Emilie Mendel. 

When the notes were not paid at maturity, the plaintiff sought 
to hold Flateau liable, as an indorser, for the amount thereof. The 
plaintiff contended that the word ‘‘executor’’ used in the indorse- 
ment was merely descriptive, and that the indorsement was the 
individual indorsement of Flateau. 

It was held that the fact that the notes were held by the defend- 
ant as part of the trust estate, and that no part of the considera- 
tion went to the defendant, as was known by the plaintiff, was 
convineing evidence that the indorsement was not intended or 
accepted as an assumption of personal liability on the part of the 
executor. The plaintiff, therefore, was demied a recovery against 
the executor. 





656 THE BANKING LAW JOURNAL 


Appeal from Supreme Court, New York County. 

Action by Waldemar M. Wolff against Henry M. Flateau. From 
a judgment dismissing his complaint on the direction of the trial 
justice at the close of his case, plaintiff appeals. Affirmed. 

Morris & Samuel Meyers, of New York City (H. H. Breland, of 
New York City, of counsel, and Samuel Meyers and B. Leo Schwarz, 
both of New York City, on the brief), for appellant. 

Charles Eno, of New York City (Frank Walling, of New York 
City, of counsel), for respondent. 


SMITH, J.—The defendant was the executor of one Emilie Mendel. 
By her will she bequeathed unto her executor the sum of $5,000, to 
hold the same in trust, to invest and keep the same invested, ani to 
apply the income derived therefrom towards the support and main- 
tenance of this plaintiff. The plaintiff is described as one who had lived 
with the testatrix during his childhood. .The moneys were to be so 
held until such time as the plaintiff should arrive at the age of 25 
years, when the executor was to pay the principal of said trust fund 
to the plaintiff. By subdivision XIX of the will it is provided: 


‘*T hereby nominate, constitute and appoint Henry M. Flateau, 
executor of this my last will and testament and hereby revoke any and 


all other wills made by me; and I authorize my executor to continue 
the investment now held by me, so far as the trust fund created by 
paragraph II hereof is concerned, and give him power to reinvest the 
said moneys, shall he deem it advisable, in any similar investment or 
upon bond and mortgage, covering real property situated in the city 
of New York or in United States, state or municipal bonds.’”’ 


The trust created by the second subdivision is the trust in behalf. of 
the plaintiff hereinbefore recited. 

At the time of her death the testatrix had loaned to one Wil- 
liam Simpson the sum of $6,000, for which she held his note. The tes- 
tatrix died in August, 1911, and the plaintiff became 25 years of age 
in December, 1917, at which time he was entitled to the moneys thus 
held in trust for him. Upon January 8, 1918, the defendant delivered 
to plaintiff two promissory notes of $2,000 and $1,100, made by the 
estate of William Simpson. These notes were renewals of prior notes 
maturing upon March 10, 1917, and March 16, 1917. William Simp- 
son, during the lifetime of the testatrix and at the time of her death, was 
engaged in the pawnbroking business, and was extensively engaged 
therein, having succeeded his father, who was also engaged in the same 
business. The defendant, as executor, collected payments upon those 
notes, until in January, 1918, when the plaintiff became of age. There 
was then outstanding against William Simpson two notes, one of $2,- 
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000 and another of $1,100. These notes were payable to ‘‘Henry M. 
Flateau, executor,’’ and when transferred to the plaintiff were trans- 
ferred by the indorsement in similar form, to wit, ‘‘Henry M. Flateau, 
executor.’’ Up to that time, from 1911, the date of the death of the 
testatrix, Flateau had paid to the plaintiff various sums as income from 
the trust fund, which the plaintiff had received as such. There was 
some difference between the amount of the two notes and the amount 
of the legacy which was paid to the plaintiff by Flateau, at the time 
of the delivery of these two notes. At the time of the receipt of 
these two notes the plaintiff executed to the defendant a release in 
full of all claims against the said Flateau, individualy and as executor 
of the last will and testament of Emilie Mendel, deceased. The plain- 
tiff, also, at the same time signed a receipt for this amount as being in 
payment of the legacy of $5,000 bequeathed to him under the will of 
the testatrix. It thus appears that the plaintiff had full knowledge of 
the fact that these notes were paid in pursuance of the trust, to the 
principal of which he had become entitled in December, 1917. 

It is the contention of the plaintiff fhat the word ‘‘executor,’’ at- 
tached to the indorsement, was simply descriptio persone, and that 
the indorsement was the individual indorsement of the defendant. The 
notes transferred were not due at the time of the transfer. When they 
became due, not having been paid, the defendant was given notice of 
non-payment. The notice of non-payment does not appear in the record, 
so that it does not appear whether he was notified of its non-payment, 
as executor, or whether he was notified individually. 

The rule of law determining the rights of the parties finds a clear 
statement in the case of Bush v. Gilmore, 45 App. Div. 89, 61 N. Y. 
Supp. 682, and is as follows: 


? 


‘‘A note, commencing ‘For value received we promise to pay,’ 
signed ‘W. Gilmore, President; D. C. Sharpe, Secretary of the Hobart 
Agricultural Horse and Cattle Show Association,’ and containing no 
reference in the body thereof to the corporation, is, upon its face, the 
individual note of the two makers, and they, in an action to enforce their 
individual liability thereon, are entitled to adduce extrinsic evidence tend- 
ing to establish that the addition to their signatures was inteniea as 
an act of the corporaton, and that the note was given and received as 
such. The plaintiff is entitled to controvert such evidence by affirm- 
ative proof of the individual character of the note.’’ 


The authorities in support of this proposition are found in the 
opinion of Justice Landon, who wrote in the Appellate Division. 

The fact that this note was not signed by the defendant as 
executor, but was indorsed by him in the same form in which it was 
given to him, if not conclusive, is some evidence of the fact that there 
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was no intention of assuming personal liability by reason of that in- 
dorsement, but that it was the intention of the defendant simply to 
transfer an asset of the estate which he held as trustee, without the 
assumption of personal liability thereupon. The further fact that 
this was held by him as part of the trust estate, and that no part of 
the consideration went to the defendant as executor, as was known by 
the plaintiff, is convincing evidence in this case of the fact that the 
indorsement was not intended or accepted as an assumption of per- 
sonal liability on the part of the executor, unless these facts be ex- 
plained by the allegations and the proofs on the part of the plaintiff 
that, at the time of the transfer, the defendant stated to the plaintiff 
that, if the note was not paid by the makers thereof, he himself would 
pay the plaintiff the amount of the note. In the plaintiff’s complaint, 
it is alleged: 


‘That the defendant, realizing that he was guilty of negligence in 
permitting said notes to be so renewed at all [the notes of William 
Simpson], and in accepting the renewal of the same from an insolvent 
maker, promised the plaintiff, upon giving the plaintiff the aforesaid 
notes, that the said notes were good and would be paid at maturity, 
and that he, the defendant, would cash the same or pay cash therefor 
to the plaintiff at any time, whereupon and in consideration of which 
plaintiff accepted said notes from defendant in part payment of said 
legacy.’ 


This complaint is sworn to by the plaintiff, and would seem to in- 
dicate, not that the plaintiff was relying upon the indorsement as the 
individual indorsement of the defendant, but was relying upon a eol- 
lateral promise to pay the notes, if not paid by the makers of the notes, 
and it is upon this collateral promise that plaintiff must recover, if at 
all, in this action. 

While the negligence of the defendant is alleged, there was no proof 
whatever made upon the trial that the defendant was guilty of negli- 
gence in renewing the notes frometime to time, as he did, after having 
reduced the obligation from $6,000 to $3,000 during the existence of 
the trust. The plaintiff has offered no proof as to the amount of the 
estate or the nature of the investments, except as far as is indicated 
by these notes and one other note of a brother of William Simpson, 
which the defendant had cashed. There is no proof whether or not 
there were other trusts created by the will. There was no fraud or 
misrepresentation on behalf of the defendant by which the plaintiff 
was misled. He has accepted these notes in full payment of his legacy 
upon his own showing with the collateral promise that the defendant 
would pay the notes, if the makers did not honor them when due. This 
collateral promise would clearly be void under the statute of frauds, 
and this statute would be a complete defense to this as a collateral 
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promise, except for the fact that the defendant has failed to plead that 
statute, and the only defense, therefore, which the defendant may as- 
sert to such collateral promise is want of consideration therefor. As 
before stated, a consideration might be found in the negligence of the 
defendant in taking these renewals and resultant liability, if facts 
were proven to support such contention. The plaintiff, therefore, is 
driven to his final position that the giving of this release is a sufficient 
consideration to support this collateral promise. To this position the 
defendant, in my judgment, has a clear answer. The release is not 
pleaded as a consideration for the collateral promise, nor is any 
consideration pleaded, other than personal liability existing by reason 
of the negligence of the defendant in continuing this investment, and 
no proof was given on the trial from which any such negligence has 
been shown. Whatever sympathy the court may have for the failure of 
this plaintiff to obtain the amount of his legacy, a trustee should not 
lightly be held to personal responsibility for continuing an investment 
which he was specifically authorized to continue under the terms of the 
will creating a trust, and without proof of any negligence on his part. 

For failure to make proof, therefore, of the cause of action alleged 
in the complaint, the Trial Term was justified in dismissing the com- 
plaint, and the judgment should be affirmed with costs. Order filed. 
All coneur. 


NOTARY’S CERTIFICATE HELD TO SHOW PRE- 
SENTMENT OF NOTE AND NOTICE 
OF DISHONOR 


Manufacturers’ National Bank v. Simon, Supreme Judicial Court of 
Massachusetts, 139 N. E. Rep. 529 


In an action brought by the Manufacturers’ National Bank, 
the holder of a note against one Simon, an indorser thereof, the 
question presented was whether the note had been duly presented 
for payment, and due notice of dishonor given. The note was 
payable at ‘‘Mafs. Nat. Bk.’’ The only evidence of presentment 
and dishonor was contained in a notary’s certificate, stating that 
he presented the note for payment at the Manufacturers’ National 
sank, Lynn, Mass., and demanded payment thereof, ‘‘which was 
refused by the teller saying ‘Payment refused.’ ”’ 

It was held that the presentment at the Manufacturers’ National 
Bank, Lynn, Mass., was good, since that bank at the time of the 
making of the note was the only Manufacturers’ National Bank in 
Massachusetts, and in so far as appeared from the evidence, the 
only national bank of that title then in the United States. 
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It was also held that the notary’s certificate taken in connection 
with his testimony that ‘‘he protested it in the usual way,’’ was 
sufficient to raise the presumption that the note was presented for 
payment during banking hours in compliance with General Laws of 
Massachusetts ¢. 107 § 98. 

It was further held that a statement in the notary’s certificate 
that he notified the ‘‘Simon Mfg. Co., Isaac Simon, Treas., under 
cover to Isaac Simon, 116 Bedford St., Boston, Mass.,’’ in the 
absence of any contradictory evidence, was sufficient to show that 
notice was sent to Simon personally, and to raise the presumption 
that the notice was rightly addressed and seasonably mailed. 


Appeal from Municipal Court of Boston, Appellate Division. 

Action of contract by the Manufacturers’ National Bank against 
Isaac Simon. Finding for defendant, and from an order of the 
appellate division dismissing the report plaintiff appeals. Reversed, 
and judgment entered for plaintiff. 

The action was against an indorser of a promissory note. The 
answer was a general denial and payment. Defendant disputed due 
_ presentment of dishonor, but when called by plaintiff as a witness was 
not interrogated on that point. The only evidence of presentment and 
notice of dishonor was contained in the notarial certificate, and the 
notary’s testimony that he presented it in the usual way. The trial 


judge ruled that the presentment was good, but that as to defendant 
the notice of dishonor was not good 

William Hirsh, of Boston, for appellant. 

E. Greenhood, of Boston, for appellee. 


PIERCE, J.—This is an appeal by the plaintiff from the order, 
‘*Report dismissed,’’ of the appellate division of the municipal court 
of the city of Boston. The report of the single judge of that court 
to the appellate division contains all the material evidence and the 
special findings, hereinafter set forth. The action is one of contract 
against an indorser of the following promissory note: 


“$1,500.00 Dee. 17, 1914. 
‘*Four months after date we promise to pay to the order of our- 
selves fifteen hundred dollars at Mafs. Nat. Bk. Value received. 
[Signed] ‘‘C. D. Wright Co., 
‘‘B. Goldoff, Treas. 
**344 Blue Hill Ave.’’ 
Indorsed : 
““C. D. Wright Co., B. Goldoff, Treas. 
‘‘Simon Mfg. Co., Isaac Simon, Treas. 
‘‘Tsaae Simon.’’ 


The answer is a general denial and payment. 
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The defendant, by his counsel, disputed both due presentment and! 
due notice of dishonor. There was evidence from which it could be 
found that the note was executed as alleged and that the plaintiff 
was the holder thereof when the action was brought. There was also 
evidence that the note was given for good consideration and had not 
been paid, except that the plaintiff had received from the estate im 
bankruptey of the maker on November 8, 1916, $75, and on April 1, | 
1918, $30, and that the maker’s place of business was at No. 344 Blue: 
Hill avenue, Boston. 

In 1915, April 17 fell on a Saturday, and the following Monday,,. 
April 19, was a legal holiday. The certificate of this notary, omitting: 
its heading, is as follows: 


‘‘On the 20th day of April in the year of our Lord one thousand’ 
nine hundred fifteen, I, Clifton Colburn, notary public, duly admitted 
and sworn and practicing in said commonwealth, at the request of 
Clifton Colburn, Esq., cashier of the Manufacturers’ National Bank, 
Lynn, Mass., went with the original note, which is hereto annexed, 
the time therein limited and grace having fully elapsed, and demanded 
payment thereof of the Manufacturers’ National Bank, Lynn, Mass., 
which was refused by the teller saying ‘Payment refused.’ 

‘“‘The note remaining unpaid, I duly and officially notified the 
indorsers, C. D. Wright Co., B. Goldoff, Treas., The Simon Mfg. Co., 
Isaac Simon, Treas., under cover to. Isaac Simon, 116 Bedford St., 


Boston, Mass. (postage prepaid) of said notices requiring payment. 
* * *)? 


The defendant, called by the plaintiff, did not deny receiving notice 
of protest, nor was he interrogated upon that point. The judge found. 
for the defendant, making the following special finding: 


‘‘T find the defendant signed note, which was in renewal of a series” 
of earlier notes by the same parties, discounted by the plaintiff. The 
Simon Manufacturing Company, Isaac Simon, Treasurer, had had an 
account with the plaintiff. There is another Manufacturers’ National 
Bank in Buffalo, N. Y., and another in Cambridge, Mass. It does not 
appear if latter existed in 1914. The only evidence of presentment 
for payment and notice of dishonor was contained in the notarial 


certificate, and the testimony of the notary that he ‘protested it in the 
usual way.’ ”’ 


The judge ruled that the presentment was good, but as to this de- 
fendant the notice of dishonor was not good, and reported these rulings 
and the plaintiff’s request for rulings, which need not be stated, for 
determination of the appellate division. 

The presentment at the Manufacturers’ National Bank, Lynn, Mass., 
was good. That bank at the time of the making of the note was the only 
Manufacturers’ National Bank in Massachusetts, and in so far as 
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appears by the evidence the only national bank of that title then in the 
United States. Moreover, the Manufacturers’ National Bank of Lynn 
discounted this note in renewal of other similar notes. It is plain all 
parties to the note knew and understood that the place where the note 
was to be presented was at the bank of discount, the Manufacturers’ 
National Bank of Lynn. 

The contention of the defendant that the presentment at the bank 
was bad, because it does not appear by the notarial certificate that the 
presentment was made during banking hours, is not tenable. The 
notarial certificate that the notary ‘‘demanded payment thereof of the 
Manufacturers’ National Bank, Lynn, Mass., which was refused by the 
teller saying ‘Payment refused,’ ’’ taken in connection with his testi- 
mony that he ‘‘protested it in the usual way,’’ is sufficient to raise the 
presumption that the notary presented the note for payment during 
banking hours in compliance with G. L. ¢c. 107, § 98, in the absence of 
any evidence to the contrary. Archuleta v. Johnston, 53 Colo. 393, 396, 
127 Pac. 134; G. L. ¢. 107, § 13. In the absence of all evidence other 
than that afforded by the notarial certificate, a like presumption over- 
comes the contention of the defendant that the presentment was not 
proper because the notarial certificate does not in terms state that the 
note was exhibited at the time of the demand, as is required by G. L. 
ce. 107, § 97. The final contention is that notice was not given of the 
dishonor and non-payment of the note to the defendant indorser, Isaac 
Simon, as required by G. L. e. 107, § 112. 

We think the notice was legally given and sufficient. The negotiable 
Instrument Law (G. L. e. 107, § 13) provides: 


‘*The protest of a bill of exchange, promissory note or order for the 
payment of money certified by a notary public under his hand and 
official seal shall be prima facie evidence of the facts stated in such 
protest, and of the giving of notice to the drawer or indorser.’’ 


The certificate of protest under the hand and seal of the notary in 
the pending case reads as follows: 


‘“‘* * * The note remaining unpaid, I duly and officially notified 
the indorsers, C. D. Wright Co., B. Goldoff, Treas., The Simon Mfg. 
Co., Isaac Simon, Treas., under cover to Isaac Simon, 116 Bedford St., 
Boston, Mass. (postage prepaid) of said notices requiring payment.”’ 


In the absence of any contradictory evidence, we think the fair in- 
terpretation of the certificate is that the notary gave notice to each of 
the indorsers, giving notice to the ‘‘Simon Mfg. Company, Isaae Simon, 
Treas.,’’ under cover to Isaac Simon, and to Isaac Simon personally, 
at 116 Bedford street, Boston, Mass., and raises the further presumption 
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that the notice was addressed rightly to the defendant when addressed 
to him at 116 Bedford street, Boston, Mass., and that it was mailed 
seasonably. Zollner v. Moffit, 222 Pa. 644, 651, 72 Atl. 285. 

It results that the entry, ‘‘Report dismissed,’’ must be reversed and 
judgment entered for the plaintiff. 

So ordered. 


STOCKHOLDER HELD ENTITLED TO EXAMINE 
BOOKS OF BANK 


State ex rel. Heitman v. First Bank of Wilkeson, Supreme Court of 
Washington, 216 Pac. Rep. 9 


A person against whom a bank had begun an action upon a prom- 
issory note was of the opinion that an examination of the books and 
records of the bank would disclose facts that would aid him ma- 
terially in establishing a defense to the action. He, therefore, per- 
suaded his nephew to purchase three shares of the capital stock of 
the bank. Thereafter, the new stockholder demanded the privilege 
of examining the books and records of the bank. The demand was 
granted and the examination made. 

At a later date the stockholder, wishing to discover whether or 
not the officers of the bank had made loans in an unlawful manner, 
again demanded the privilege of examining the books and records 
of the bank. This demand was refused by the officers of the bank. 
The stockholder then began a proceeding to compel the officers of 
the bank to permit him to make the desired examination. 

It was held that the stockholder was entitled to make the examina- 
tion, even though he had been impelled by an improper motive in 
acquiring the stock. The court found that his motive in the present 
instance was a proper one. It, therefore, gave judgment for him. 


Proceeding by the State of Washington, on the relation of J. E. 
Heitman, to compel the officers of the First Bank of Wilkeson to allow 
relator to examine its books and records. Judgment for relator, and 
defendants appeal. Affirmed. 

Conger & Carothers and Arthur P. Marx, all of Tacoma, for appel- 
lants. 

John A. Shackleford and Elizabeth Shackleford, both of Tacoma, 
for respondent. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 1034. 
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PARKER, J.—The relator, Heitman, commenced this proceeding 
in the superior court for Pierce county seeking a writ of mandamus to 
compel the officers of the defendant bank to allow him to examine its 
books and records, which right he claims by virtue of his ownership 
of shares of the capital stock of the bank. The defendants have appealed 
to this court from a judgment of the superior court awarding to relator 
the relief prayed for. 

This proceeding was commenced by service upon the defendants of 
relator’s affidavit and application for the writ, accompanied by a notice 
signed by his attorneys notifying them that he would apply to the 
superior court for the relief asked at a stated time more than 10 days 
after such service. It is first contended that the superior court did 
not acquire jurisdiction over the persons of the bank or its officers by 
such application and notice, and service thereof; the argument being 
that the proceeding must be commenced as an ordinary civil action; 
that is, by complaint and summons, since the proceeding is in substance 
a civil action. While the issues presented in such a proceeding, whether 
of law or fact, are triable as in ordinary civil actions, our mandamus 
statute plainly differentiates it from an ordinary civil action as to the 
manner of acquiring jurisdiction over the persons of the defendants. 
Referring to sections of Rem. Comp. Stat. relating to mandamus proceed- 
ings, we read: 


**See. 1015. The writ must be issued in all cases where there is not a 
plain, speedy and adequate remedy in the ordinary course of law. It 
must be issued upon affidavit on the application of the party beneficially 
interested. 

**See. 1016. The writ may be either alternative or peremptory. The 
alternative writ must state generally the allegation against the party to 
whom it is directed, and command such party, immediately after the 
receipt of the writ, or at some other specified time, to do the act re- 
quired to be performed, or to show cause before the court at a specified 
time and place why he has not done so. * * * 

**See. 1017. When the application to the court is made without 
notice to the party, and the writ be allowed, the alternative must be 
first issued; and if the application be upon due notice and the writ be 
allowed, the peremptory writ may be issued in the first instance. The 
notice of the application, when given, must be at least ten days. * * * 

**See. 1018. On the return of the alternative, or the day on which 
the application for the writ is noticed, the party on whom the writ or 
notice has been served may show cause by answer, under oath, made 
in the same manner as an answer to a complaint in a civil action.’’ 


It seems plain to us that there are thus specially provided two alterna- 
tive methods of acquiring jurisdiction over the persons of defendants 
in mandamus proceedings, to wit: (1) By an alternative writ; or (2) 
by the 10-day notice such as was given in this case. It was so held in 
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substance in our decision in Smith v. Ormsby, 20 Wash. 396, 55 Pace. 
570, 72 Am. St. Rep. 110. We are of the opinion that the trial court 
did not err in denying the defendants’ motion to quash the notice and 
the service thereof. 

It is next contended that relator’s motive and purpose in seeking 
examination of the books and records of the bank is so manifestly im- 
proper and foreign to any interest of the bank that the trial court 
should have denied to him the privilege of such examination. In March, 
1921, the bank commenced an action against an uncle of relator seeking 
recovery upon a $2,000 promissory note executed by him of which the 
bank became the owner by assignment. The uncle’s defense to that 
action was fraud and want of consideration in procuring him to exe- 
cute the note. The uncle conceived the idea that if he could have access 
to the books and records of the bank he would thereby acquire informa- 
tion material to his defense in that action; so in October, 1921, while 
that action was still undetermined, he caused his nephew, this relator, 
to purchase three shares of the capital stock of the bank, loaning the 
money therefor to relator. Soon thereafter demand was made by relator 
at the instance of the uncle for the privilege of examining the books 
and records of the bank. This demand was granted by the officers of 
the bank and an examination made by relator with the assistance of an 
accountant. That examination was only of the books of account of the 
bank, other records such as minutes wherein might have been found 
authorizations for the making of certain loans or the want of such 
authorization were for some reason not here clearly apparent then not 
made by relator. It is now claimed in his behalf that the account book 
examination then so made pointed to the making of some loans by the 
officers of the bank unlawfully, which, however, would either more 
clearly appear or else be shown to the contrary by an examination of 
the records of the bank which were not then examined by the relator. 
After the action of the bank against the uncle had been disposed of so 
that there was no longer any reason for his acquiring information to 
aid him in the defense of that action, relator again demanded of the 
officers of the bank the privilege of examining its books and records 
which had not been previously examined by him. This demand was 
refused by the officers of the bank, and soon thereafter in May, 1922, 
he commenced this proceeding in the superior court. 

If this were a question of relator’s right to examine the books of the 
bank in pursuance of the demand made immediately upon his acquiring 
the three shares of stock, and a refusal of such demand, under the cir- 
cumstances then existing there would be some substantial ground for 
denial of such claimed right, since there does seem to have then been 
present an improper motive on the part of relator and his uncle in seek- 
ing such examination; but that condition has entirely passed. Surely, 
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because these shares of stock were acquired by relator accompanied at 
the time of their acquisition by such possible improper motive as to his 
intended use of them, that does not deprive him for all time of the 
rights of a shareholder such as he would ordinarily possess by virtue of 
the ownership of such shares by him. So we think it is no longer a 
question of the motive and purpose of relator or his uncle at the time 
of acquiring those shares; but it is now a question of his present motive 
and purpose in seeking examination of the books and records of the 
bank. The allegations of relator’s application, if true, seem to us to 
plainly show a lawful purpose on the part of relator; that is, to disclose 
as to whether or not loans have been made by the officers of the bank in 
an unlawful manner or in unlawful amounts and bring to light informa- 
tion upon which action may be taken if necessary to recover any losses 
to the bank resulting from such loans. Surely relator as a stockholder 
in the bank is entitled to this privilege at this time; there being no 
evidence in this record pointing to any ulterior or improper motives on 
his part at this time; nor showing that he now has cause to be personally 
interested in anything in connection with such demand other than the 
welfare of the bank; nor any showing that such examination as the court 
awarded will interfere or inconvenience the bank in its usual business. 
A problem similar to this was reviewed at some length in State ex. 
rel. Weinberg v. Pacific Brewing & Malting Co., 21 Wash. 451, 58 Pac. 


584, 47 L. R. A. 208, wherein, touching the question of a stockholder’s 
right to an examination of books and records of the corporation, it 
was said: 


‘*We believe that these interests will be better protected by holding 
that a stockholder of a corporation has the right, at reasonable times, to 
inspect and exdmine the books and records of such corporation, so long 
as his purpose is to inform himself as to the manner and fidelity with 
which the corporate affairs are being conducted and his examination 
is made in the interests of the corporation. Nor will it be presumed, 
when such request is made, that the purpose of the inspection is other 
than in the interest of the corporation; and, when it is charged to be 
otherwise, the burden should be on the officers refusing such request, 
or the corporation, to establish it.’’ 


This holding, it seems to us, is conclusive as against the contentions 
here made by counsel for the defendants, in view of the conditions now 
existing as shown by this record. Counsel for the defendants cite and 
rely largely upon our decision in State ex rel. Beaty v. Guarantee Mfg. 
Co., 103 Wash. 151, 174 Pac. 459. It appears, however, that in that 
ease the motive of the stockholder seeking examination of the records 
of the corporation was manifestly to use such information in the promo- 
tion of the interests of a rival corporation in opposition to the interests 
of the corporation whose records he was seeking to examine. We have 
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no such condition here. We are of the opinion that the judgment of 
the trial court must be affirmed. 
It is so ordered. 


RELATION BETWEEN THE IMPORTER AND 
BANKER FINANCING IMPORTATION 


T. D. Downing Co. v. Shawmut Corporation, Supreme Judicial Court 
of Massachusetts, 193 N. E. Rep. 525 


The defendant, a banking corporation engaged in financing the 
importation of foreign goods, accepted and paid a draft drawn on 
it in favor of the seller of certain merchandise purchased by an im- 
porter. The defendant received the invoice, negotiable warehouse 
receipts and customs withdrawal entries covering the goods pur- 
chased. These documents were delivered to the importer, who gave 
therefor a trust receipt, by which it agreed to hold the goods in 
trust for delivery to any purchaser, and to deliver the proceeds of 
the sale to the defendant. 

The plaintiff, a customs broker, at the request of the importer, 
and believing that the importer had title to the goods, paid the 
customs duties and permitted the importer to remove a part of the 
merchandise from a bonded warehouse. Subsequently, the defendant 
claimed the remainder of the merchandise. The plaintiff then 
brought an action to recover the duties, charges and commissions on 
the merchandise withdrawn by the importer. It based its action 
on the theory that the defendant was an undisclosed principal for 
whom the importer acted as agent in engaging the services of the 
customs broker. 

It was held that the plaintiff could not recover, since the importer 
was not the agent of the banking company. The true relation be- 
tween the defendant bank and the importer was that the bank held 
title to the goods as security for its advances, and was under obliga- 
tion to transfer title to the importer upon payment of the purchase 
price. 


Action of contract by the T. D. Downing Company against the Shaw- 
mut Corporation to recover moneys paid by plaintiff as customs brokers 
for duties and charges on certain peanuts, and commissions earned 
therefor. Finding for plaintiff for $1,628.68, and defendant brings 
exceptions. Exceptions sustained. 

It was not disputed that plaintiff made the payments and earned the 
commissions set forth in its declaration. The moneys were expended in 
payment of duties and charges on goods covered by a letter of credit 
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issued by defendant. When plaintiff paid the duties and charges and 
earned the commissions, it had under its control other peanuts covered 
by the same and another letter of credit, which it believed belonged to 
the party on behalf of whom it made the payments and incurred the 
expenses, and because of that fact released the peanuts in connection 
with which the duties were paid and charges incurred, which other 
peanuts were subsequently claimed by defendant. Defendant’s excep- 
tions were to the refusal of requests for rulings, including a ruling 
that on all the evidence plaintiff could not recover on any count. 

Henry W. Beal and John H. Powers, both of Boston, for plaintiff. 

Gaston, Snow, Saltonstall & Hunt, of Boston (D. F. Carpenter, of 
Boston, of counsel), for defendant. 


RUGG, C. J.—This is an action of contract by a custom house broker 
to recover certain duties paid by it and expenses and commissions due 
it. The defendant is a banking corporation engaged in financing the 
importation of foreign goods. An importer, C. J. Tsivoglou, Ine., ap- 
plied to the defendant for credit for the purchase of nuts from the 
Asia Banking Corporation. Credit was given as requested and on its 
faith the owner of the nuts, the Asia Banking Corporation, drew a time 
sight draft on the defendant, which it accepted and paid at maturity. 
The draft, when sent to the defendant for acceptance, was accompanied 
by the invoice, negotiable warehouse receipts and customs withdrawal 
entries covering the goods purchased. The defendant turned over the 
warehouse receipts and the customs withdrawal entries to the importer, 
who gave therefor a trust receipt describing and acknowledging receipt 
of the papers thus coming into its possession and the goods thereby rep- 
resented. The trust receipt contained an agreement by the importer 
to hold ‘‘said goods in trust’’ for delivery to any purchaser and to 
collect from the purchaser proceeds of sale and immediately deliver 
same to the defendant to be applied to payment of amount due on its 
acceptance pursuant to credit given and any other indebtedness due it, 
with right in the defendant at any time to cancel the trust and repossess 
itself of the merchandise until the same shall have been delivered to 
purchasers. The goods at this time were in a storage warehouse in the 
state of New York. 

Goods imported into this country may be placed in bonded ware- 
houses, so called, by a customs broker without the payment of duties, 
and withdrawn from time to time as desired only on consent of the 
customs broker expressed by a ‘‘customs withdrawal entry’’ and on 
payment of duties. It is a custom of the business that, where a customs 
broker is requested by an importer to withdraw a part of merchandise 
in bond, he will not hesitate to pay the duties and give delivery on that 
part if sufficient merchandise is left in his control under eustoms with- 
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drawal entries to protect him for duties already paid. The plaintiff had 
had large dealings with the importer in the case at bar. Relying on 
its eredit and at its request, and influenced by the fact that it had pos- 
session of all the indicia of title, the plaintiff paid the customs duties 
and permitted the importer to remove a considerable part of the mer- 
chandise from the bonded warehouse, in ignorance of the defendant’s 
relations thereto. Thereafter the defendant demanded of the plaintiff 
all the merchandise remaining in its possession or under its control by 
reason of customs withdrawal receipts, paying duties, charges and com- 
missions on such remaining merchandise. The defendant refused to pay 
the duties, charges and commissions on the merchandise withdrawn by 
the importer. The importer has failed to reimburse the plaintiff. Hence 
this action. 

The trust receipt, given to the defendant by the importer with the 
negotiable warehouse receipts and the customs withdrawal entries, is 
a well-known instrument in common use between bankers and importers. 
The nature of the transaction is that the banker advancing the money 
for the merchandise imported takes title directly to himself and retain- 
ing title in himself until the price of the merchandise is paid to him 
delivers possession to the importer or merchant in order that the latter 
may carry out his own commercial plans respecting the importation. 
The validity of such a trust receipt has been established by many deci- 
sions. In general the relation between the banker and the importer is 
that the former takes title as security for his advances and is under 
obligation to transfer title to the latter or to his order when the purchase 
price as represented by the advances has been paid. The banker is 
owner under contract to sell and deliver when paid the price agreed 
upon. The banker has no part in the commercial adventure of the im- 
porter. The banker expects and is entitled to receive only the advances, 
while the profit belongs wholly to the importer. People’s National 
Bank vy. Mulholland, 224 Mass. 448, 451, 113 N. E. 365; Id., 228 Mass. 
152, 155, 117 N. E. 46, and cases collected. Brown v. Green & Hickey 
Leather Co., 243 Mass. , 188 N. E. 714. The plaintiff does not 
rest its claim on any direct contract with the defendant. It contends 
that the importer was the agent for the defendant as undisclosed 
principal in ineurring the obligations here in suit. 

The importer was in no proper sense the agent of the banker. They 
were dealing with each other as distinct parties. The risks of the im- 
portation under the contracts between the two were wholly with the 
importer to whom alone the profits would accrue. There is nothing on 
the face of the papers, embodying the legal relations of the two, to 
afford indication of principal and agent. The case at bar is distinguish- 
able from Moors v. Wyman, 146 Mass. 60, 63, 15 N. E. 104, where the 
trust receipt itself expressly stated that the custodian of the merchan- 
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dise held it as agent for the banker. This factor is not decisive because 
the relation of principal and agent may arise wholly by implication 
from the conduct of the parties and the circumstances of the particular 
case, and the scope of the agency may also be determined in the same 
way. That principle does not control on the facts here disclosed. The 
essential elements of principal and agent are lacking. The defendant 
had no interest in getting the merchandise out of the bonded warehouse. 
The expenses connected therewith were not named as a part of the con- 
tract between the defendant and the importer. They were no more 
essential to the success of the business of the importer than their insur- 
ance or storage after release from the bonded warehouse and before 
their ultimate sale. 

The trial judge rested his conclusion apparently on Moors v. Wyman, 
146 Mass. 60, 15 N. E. 104. That case is distinguishable. An examina- 
tion of the original papers in that case shows that the trust receipt ex- 
pressly created the relation of agency. The trust receipt here in issue 
is essentially different in tenor and in legal effect. 

It is not necessary to determine the extent of the plaintiff’s lien 
because that was lost by delivery of the merchandise to the defendant. 

The defendant has done nothing by which it is estopped to deny 
its liability to the plaintiff. It stands in no different position from the 
ordinary owner of personal property who entrusts its custody to a third 
person without making such custodian his agent. It simply has engaged 
in an ordinary business transaction. Estoppel is not applicable. Boston 
& Albany Railroad v. Reardon, 226 Mass. 286, 115 N. E. 408. 

It follows that the defendant’s first request should have been granted 
to the effect that the plaintiff could not recover on any count of its 
declaration. 

Exceptions sustained. 


CONVERSION OF BONDS BY OFFICER OF BANK 
HOLDING THEM FOR DEPOSITOR 


Hall, Com’r of Insurance and Banking, v. Conaway, Court of Civil 
Appeals of Texas, 252 S. W. Rep. 1105 


The Houston National Exchange Bank, a depositary of the 
Gustine Bank, held for the latter eertain Liberty Bonds which had 
been purchased by the Gustine Bank for one Conaway. One Kelley, 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 306. 
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vice-president and managing officer of the Gustine Bank, by means 
of fraud obtained a personal loan from the Houston Bank and 
pledged the bonds as collateral therefor. When Conaway learned 
of Kelley’s action and demanded the bonds, Kelley credited Cona- 
way upon the books of the Gustine Bank with the amount of the 
draft and issued a deposit slip for that amount. He did this with- 
out authority from the board of directors. Subsequently, the bank 
was closed, and Conaway brought an action to establish his claim 
against the bank for a deposit secured by the depositors’ guaranty 
fund of the state of Texas. 

On appeal from a judgment establishing the claim, it was held 
that, while the Gustine Bank became liable to Conaway for con- 
version of the bonds upon the hypothecation of them by Kelley, 
Conaway, nevertheless, was not entitled to have his claim estab- 
lished as a valid demand against the depositors’ guaranty fund. 
The deposit slip issued to Conaway was ineffectual to give him 
such a claim. 


Action by W. B. Conaway, guardian, and others, against the 
Farmers’ & Merchants’ State Bank of Gustine, and Ed Hall, Com- 
missioner of Insurance and Banking, and others. Judgment for 
named plaintiff, and named defendants appeal. Reformed and affirmed. 

W. A. Keeling, Atty. Gen., John W. Goodwin and W. Hawkins, 
Asst. Atty. Gen., and Callaway & Callaway, of Comanche, for appel- 


lants. 
Smith & Woodruff and Jerome P. Kearby, all of Comanche, and 
Love, Wagner & Wagner, of Houston, for appellees. 


HIGGINS, J.—There are a number of parties and cross-actions 
in this suit, but the questions presented by the appeal arise upon 
the issues between the appellee Conaway, as guardian, plaintiff in 
the court below, and the appellants, Farmers’ & Merchants’ State 
Bank of Gustine, Tex., and Ed Hall, Commissioner of Insurance and 
Banking of the State of Texas. 

For the purposes of this appeal the case may be thus stated: 

Conaway, as guardian, had on deposit an amount in excess of 
$23,118.40 with the Gustine Bank. The Houston National Exchange 
Bank of Houston, Tex., was a depositary of the Gustine Bank. 

About December 22, 1919, the Gustine Bank at the instance of and 
for Conaway, as guardian, purchased from Nauhaus & Co., brokers 
in Houston, Liberty Bonds of the par value of $25,000 for $23,118.40. 
These bonds were delivered to the Houston Bank by the brokers, 
and upon the instruction of the Gustine Bank the Houston Bank 
received the bonds, charged the account of the Gustine Bank with the 
purehase price, and issued its receipt therefor, dated December 29, 
1919, in favor of the Gustine Bank, and sent the receipt to the 
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Gustine Bank. The Gustine Bank instructed the Houston Bank to 
hold the bonds in their vault for safe-keeping until further notice. 
The Gustine Bank thereupon, by its cashier, Dillard, delivered the 
receipt of the Houston Bank to Conaway with a written statement 
that the Gustine Bank did not own any interest in the bonds and 
that they were the property of Conaway, guardian. At the same time 
the Gustine Bank charged Conaway’s account with the purchase 
price of the bonds. 

Subsequently Dillard retired from the active management of the 
Gustine Bank and was succeeded by A. A. Kelley, who became its 
vice-president and managing officer. Subsequently Kelley undertook 
to obtain a personal loan from the Houston Bank, offering to pledge 
the Liberty Bonds as collateral. The Houston Bank declined to make 
the loan upon such collateral because the bonds belonged to the Gustine 
Bank, but upon the receipt of a letter dated December 15, 1920, pur- 
porting to be signed by Dillard, as cashier, the Houston Bank made 
the loan and accepted the bonds as collateral. The Houston Bank had 
no notice that Dillard had retired as an officer of the Gustine Bank. 
The letter of December 15th reads as follows: 


‘Dec. 15, 1920. 
‘*Mr. Aug. DeZavala, Vice Pres., Houston Natl. Ex. Bank, Houston, 
Texas—Dear Mr. DeZavala: You will kindly deliver to Mr. A. A. 
Kelley, the $25,000.00 in Liberty Bonds that you are holding for our 
account. The receipt that you mailed us has been misplaced and this 
letter will serve to protect you against further claim in any way. Mr. 
Kelley is at liberty to use these bonds in any way that he sees fit. 
**Yours truly, A. J. Dillard, Cash.’’ 


Subsequently Conaway in ignorance of what had transpired under- 
took to have the bonds registered, and thereupon, about February, 
1921, discovered that they had been misappropriated in the manner 
indicated. He demanded of Kelley the bonds, who confessed the mis- 
appropriation, stating that the Gustine Bank had used them to procure 
money to assist it out of a tight place. Whereupon, in settlement of 
Conaway’s demand, Kelley agreed to credit Conaway upon the books 
of the Gustine Bank with $23,118.40 as a deposit, which was done 
and deposit slip issued accordingly. In making this settlement Kelley 
acted without authority from the board of directors. 

A short time later, at the insistence of a bank examiner, the credit 
thus extended upon the books was canceled. Shortly thereafter the 
bank was closed by the Commissioner of Insurance and Banking, who 
assumed charge, and the same is in process of liquidation by the 
Commissioner. This litigation then arose, Conaway seeking to estab- 
lish his claim in the sum of $23,118.40 against the Gustine Bank and 
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against the Commissioner as a deposit secured by the depositors’ 
guaranty fund of the state of Texas. 

Judgment to that effect was rendered by the lower court, from 
which the Gustine Bank and the Commissioner appeal. 


Opinion 

Appellants present a number of assignments and _ propositions, 
all of which have been considered and are regarded as without merit 
except as hereinafter indicated. 

The controlling issues in the case are limited, and the discussion 
will be confined thereto. 

Upon the facts stated it is clear the bonds became the property 
of Conaway, and the original deposit made by him no longer existed 
as a deposit after his account was charged with the purchase price 
in December, 1919. 


Upon the hypothecation of the bonds by Kelley the Gustine Bank 
became liable to Conaway as for conversion. This is true whether the 
conversion by Kelley was for his own personal benefit or not. The bank 
in either event is liable for his conduct in converting securities in- 
trusted to it for safe-keeping. City Nat. Bank of Fort Worth v. 
Martin, 70 Tex. 648, 8 S. W. 507, 8 Am. St. Rep. 632; First State 
Bank of Seminole v. Shannon (Tex. Civ. App.) 159 S. W. 399. 

As to the right of Conaway to have his claim established as a valid 
demand against the depositors’ guaranty fund, this presents a very 
different question. 

The Bank Deposit Guaranty Law is intended to protect bona fide 
deposits of the members’ banks which are non-interest bearing and 
otherwise unsecured. Article 486, R. S. It is in no wise intended to 
secure the payment of other unsecured debts of the member banks, 
whether they arise upon contract or tort. It would be diffieult, if not 
impossible, to formulate a general rule which would definitely fix the 
status of different transactions as constituting deposits within or with- 
out the protection of the law. This is true because a valid deposit 
within its protection may be effected in different ways. Each case in 
large measure will depend upon its own facts. 

As we regard this case, the title to the bonds purchased from Nau- 
haus & Co, vested in Conaway when his account with the Gustine Bank 
was charged with the purchase price and the receipt and statement 
evidencing his ownership delivered to him. The fund of $23,118.40 
then completely lost its status as a deposit. The Gustine Bank then 
became the bailee of the bonds, holding possession through its 
correspondent and depositary, the Houston Bank. Upon the conver- 
sion by Kelley the Gustine Bank became liable for the value thereof. 
The relation of bailor and bailee thus changed to that of debtor and 
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creditor upon a demand arising in tort. In settlement of this demand 
Kelley undertook to create the relation of debtor and creditor as in 
the case of an ordinary deposit. Waiving the question of the binding 
effect of his action upon the bank to make such settlement in the 
absence of authority from the board of directors, we are of the opinion 
that it was wholly ineffective against the depositors’ guaranty fund. 
The assets of the bank were not increased a penny by the transaction. 
The entry of credit as a deposit upon the bank’s books and the issuance 
of the deposit slip in favor of Conaway amounted to no more than a 
mere change in the evidence of the bank’s indebtedness to Conaway 
arising out of the conversion of his securities. So far as concerns the 
depositors’ guaranty fund, it stands upon no higher footing than it 
would if the settlement had been effected by the bank issuing its 
promissory note for the amount due. Had the settlement been effected 
by such means, it could not for one moment be contended that the pay- 
ment of the note would be secured by the fund. 

If the claim of Conaway be held to be secured by the fund, then it 
will be possible for an insolvent or failing member bank to secure the 
payment of all of its outstanding obligations of every character, out of 
the depositors’ guaranty fund by the simple expedient of giving to the 
holders of its obligations credit upon its books, as depositors and issuing 
deposit slips to them. Mere bookkeeping entries cannot thus change the 
relation of the holder of such obligations towards the depositors’ 
guaranty fund and entitle them to the benefit thereof. We are there- 
fore of the opinion that Conaway has no claim against the depositors’ 
guaranty fund, and in this respect the judgment of the court below is 
erroneous. 

Some question is raised respecting the subsequent cancellation of the 
eredit extended to Conaway as a depositor upon the bank’s books. No 
importance is attached to this cancellation. If he acquired the status 
of a protected depositor when he made the settlement with Kelley, it 
could not be impaired by the subsequent cancellation without his con- 
sent. We have found no ease directly supporting the views expressed, 
but in support generally thereof, see: Lankford v. Schroeder, 47 Okl. 
279, 147 Pac. 1049, L. R. A. 1915F, 623; Fourth Nat. Bank of Wichita 
v. Wilson, 110 Kan. 380, 204 Pace. 715; American State Bank v. Wilson, 
110 Kan. 520, 204 Pace. 709. 

Upon the views indicated it follows that Conaway is entitled to 
judgment against the Gustine Bank in the sum of $23,118.40, with 
interest, and against the Commissioner directing that the same be 
classified as an unsecured claim and paid as such in the process of 
liquidation, and, further, that Conaway take nothing by his suit against 
the Commissioner to enforce his claim as a deposit secured by and 
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entitled to payment out of the depositors’ guaranty fund of the state 
of Texas. 
The judgment of the court below will be reformed in the manner 
indicated. In all other respects the judgment will be affirmed. 
Reformed and affirmed. 


CHATTEL MORTGAGE ON UNPLANTED CROPS 


State Bank of Gering v. Grover, Supreme Court of Nebraska, 193 
N. W. Rep. 765 


The defendant, Grover, leased a farm to one Marlow. The 
written lease provided that Marlow should give his note for a 
certain amount, and as security therefor a chattel mortgage on all 
of his crops. Marlow, on March 13, 1920, executed the note and a 
chattel mortgage covering all his 1920 crops to be grown on the 
Grover farm, including forty acres of beets. The beets had not 
been planted at the time the mortgage was executed. The mortgage 
was filed for record on March 15, 1920. On July 31, 1920, Marlow 
executed to the plaintiff, the State Bank of Gering, a promissory 
note for $650, secured by a chattel mortgage on his interest in 
forty acres of beets on the Grover farm. 

In an action brought by the plaintiff to determine the priority 
of liens arising from the execution of the two chattel mortgages, it 
was held that the plaintiff’s lien, by reason of its chattel mortgage, 
was prior and superior to any right of the defendant. The reason 
given by the court for its decision was that, at the time the plaintiff 
took its chattel mortgage, Grover had no lien upon the beets by 
reason of his mortgage. This conclusion was based on the fact that 
Grover never took possession of the crop after it was planted and 
prior to the execution of the mortgage to the plaintiff. The filing 
of Grover’s mortgage was held not to constitute constructive notice 
of any lien. 


Action by the State Bank of Gering against Merton C. Grover and 
another. From a judgment for defendants, plaintiff appeals. Reversed 
and remanded, with directions. 

Curtis O. Lyda, of Gering, for appellant. 

L. L. Raymond, of Seotts Bluff, for appellees. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) §$ 584. 





676 THE BANKING LAW JOURNAL 


GOOD, J.—Plaintiff brought this action in the district court tor 
Seotts Bluff county, to determine the priority of liens arising from the 
execution of two chattel mortgages on a crop of sugar beets, onc of 
which mortgages was held by plaintiff, and the other given to the 
defendant Grover, and by him assigned to defendant bank. Defendants 
prevailed, and the plaintiff has appealed. 

The facts are not in dispute and are principally covered by a 
stipulation of the parties. The record shows that on March 13, 1920, 
the defendant Grover leased to one Marlow a farm for one year. The 
written lease provided that Grover should receive as rental one-fourth 
of all the beets delivered at the beet dump and $350 in cash. The 
written lease contained the following clause: 


‘‘The lessee is to give his note for this amount and to secure said 
note by a chattel mortgage on all of his crops.’’ 


On the same day said Marlow executed and delivered to Grover his 
note for $350, and at the same time executed a chattel mortgage, to 
secure said note, which contained the following description : 


‘*All of my 1920 crops, which will consist of forty acres of sugar 
beets and whatever crops I may elect to put on the balance of the farm 


which belongs to the said M. C. Grover, and which I have today leased 
from*him. This mortgage is intended to cover all of my 1920 crops 


which will be grown on the above farm.”’ 

Said chattel mortgage was filed for record in the office of the 
county clerk on March 15, 1920. 

The record further shows that on the 31st day of July. 1920, the 
plaintiff was, by purchase in the ordinary course of business, the 
innocent holder of two promissory notes, previously executed by the 
said Marlow, and on which there was due the sum of $650; that on the 
last mentioned date said Marlow, in renewal of said two promissory 
notes, executed to plaintiff a new promissory note for $650, due 
November 10, 1920, and secured the same by a chattel mortgage on his 
three-fourths’ interest in 40 acres of beets on the Merton Grover farm, 
being the same farm leased by Grover to Marlow. By agreement 
of all parties in interest, the beets were harvested and sold and the 
proceeds thereof distributed to the persons entitled thereto, except 
$400, which was paid into court, to be turned over to plaintiff or 
defendants, according to which one is found entitled thereto by priority 
of his mortgage. 

At the time of the execution of the mortgage to Grover. the beets 
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had not been planted and had no existence. Plaintiff contends that 
neither the provision in the lease nor the chattel mortgage created any 
lien in favor of the defendant Grover, and could not do so until the- 
intervening of some new act previous to the execution of the mortgage- 
to plaintiff, and that, no intervening act having occurred, plaintiff’s- 
mortgage should be decreed to be a prior lien upon the beets. On the 
other hand, the defendants contend that the mortgage to Grover was- 
good as between the parties to the mortgage; that the mortgage created: 
at least an equitable lien in favor of Grover, and that plaintiff is not 
an innocent purchaser or incumbrancer of the property and is not a: 
purchaser thereof for value, because its mortgage was giver to secure: 
a pre-existing debt. 


1. The rule is well established in this state that a chattel mortgage 
upon an unplanted crop, or upon property not in esse, is ineffectual 
to create a lien, either legal or equitable, in favor of the mortgagee until 
the intervening of some new act, as where the mortgagee has taken 
possession of the property after being planted. Cole v. Kerr, 19 Neb. 
554, 26 N. W. 598; Steele v. Ashenfelter, 40 Neb. 770, 59 N. W. 361, 
42 Am. St. Rep. 694; Battle Creek Valley Bank v. First Nat. Bank, 
62 Neb. 825, 88 N. W. 145, 56 L. R. A. 124; Brown v. Neilson, 61 Neb. 
765, 86 N. W. 498, 54 L. R. A. 328, 87 Am. St. Rep. 525. In the~ 
instant case it does not appear that Grover took possession of the beets : 
under his chattel mortgage, or that any new intervening act occurred i 
prior to the execution of the chattel mortgage to plaintiff, se that, at« 
the time plaintiff took its chattel mortgage, defendant Grover had no 
lien upon the beets by reason of his chattel mortgage, and the: filing - 


of a void chattel mortgage is not constructive notice of any lien or- 


claimed lien. 
4 


2. We are not unmindful that this court has held in Weigan v: 
Hyde, 109 Neb. , 192 N. W. 198, that— 


‘Where a lease provides that the lessee shall on demand execute a 
chattel mortgage on the crops to secure the payment of the rent, but 
lessee fails to do so, and exeeutes to a third person a first chattel 
mortgage on the same crops, the execution thereof constitutes a fraud 
on the part of the lessee, as between himself and the landlord, against 
which a court of equity may grant relief at the suit of the lessor. In 
such ease, the mortgagee, if he had notice of the provisions of the lease, 
and of the landlord’s rights thereunder, is not a mortgagee im good 
faith, and, in an action by the lessor for specific performance of the 
terms of the lease, the mortgagee’s rights -will be subordinated to those 
of the lessor.’’ 





678 THE BANKING LAW JOURNAL 


Since, in the case under consideration, the lease from Grover to 
Marlow was not recorded and plaintiff had no actual knowledge of the 
provisions thereof, it follows that it was not charged with any notice 
of any right of Grover to a lien on the beets. 


3. Defendants’ contention that plaintiff’s mortgage was given to 
secure a pre-existing debt and that its lien is subordinate to the equitable 
right of Grover to a lien is not well founded. This court has held in 
State Bank v. Kelley Co., 49 Neb. 242, 68 N. W. 481, that— 


‘‘A mortgagee in good faith is one who takes a chattel mortgage to 
secure a debt actually and justly owing to him, whether pre-existing or 
not, without actual or constructive notice of prior equities against the 
mortgaged property.”’ 


And this holding was approved in Rogers v. Trumble, 86 Neb. 316, 
125 N. W. 600. 

It necessarily follows that plaintiff’s lien, by reason of its chattel 
mortgage, was prior and superior to any right of the defendant Grover: 

The judgment of the district court is therefore reversed and the 
eause remanded, with directions to enter judgment in favor of the 


plaintiff. 
Reversed. 





Questions Based on Banking Decisions Published 
in the August Issue of this Magazine 


The questions given below are based on the decisions and 
articles published in the August issue of The Banking Law 
Journal. After each question is given the page of the August 
issue where the answer to the question may be found. 


Checks 


1. <A purchases from a bank in California a draft on a bank in 
New York, payable to the order of B. intending to make a gift to 
B. <A dies shortly thereafter, with the draft still in his possession. 
Is B entitled to the draft or its proceeds? (See August issue, page 
527, for answer.) 

2. Under the circumstances set forth in the above question, can 
A’s executor enforce the draft against the drawee bank? (See August 
issue, page 537, for answer.) 

3. Under the circumstances set forth in question 1, can A’s exec- 
utor compel the bank by which the draft was drawn to refund the 
amount thereof? What steps should a bank take to protect itself in a 
case of this kind? (See August issue, page 537, for answer.) 

4. The drawer of a postdated check stops payment before the date 
of the check. Does the holder’s failure to present the check 
for payment at maturity discharge the drawer from liability? (See 
August issue, page 534, for answer.) 


5. The drawer of a check on the A bank deposits it in his account 
in the B bank on the 14th. The B bank forwards the check on the 
same day to its correspondent. The latter forwards it on the 16th 
(the day of receipt) to the drawee, by which it should have been 
received the following day. Not hearing from the check, the cor- 
respondent starts a tracer on the 21st. The drawee fails on the 23rd 
without having remitted. Does this constitute negligence on the part 
of the correspondent? Is the B bank liable to the drawer of the 
check? (See August issue, page 531, for answer.) 

6. Is it within the powers of a bank to make an agreement with 
a customer, under which he is to draw and issue checks in payment 
for eattle and the bank is to honor the checks and reimburse it- 
self out of the proceeds of the sale of the cattle? (See August issue, 
page 550, for answer.) 


= 


7. Where such an agreement is made, is a bank liable to the hold- 
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ers of the checks drawn pursuant to the agreement? (See August 
issue, page 550, for answer.) 

8. Can the holder of a check fraudulently put in circulation re- 
cover thereon without proving that he is a bona fide holder for value? 
(See August issue, page 574, for answer.) 

9 Is it an offense under the so-called *‘Band Check Law’’ to 
knowingly issue a check against insufficient funds in payment of a 
loan previously obtained? (See August issue, page 568, for answer.) 

10. In a prosecution for forgery, it is shown that the defendant 
issued certain checks signed ‘‘ A. C.’’ and cashed them at a local bank. 


The checks are returned protested and marked ‘‘no account.’’ Is it 
proper to allow the teller of the local bank to testify that the words 
‘*no aecount’’ mean that A. C. had no account in the drawee bank? 


(See August issue, page 546, for answer.) 


Certified Checks 

11. In reply to a telegram inquiring whether a check is good, a 
bank sends a telegram stating ‘‘We will pay’’ the check. Is the 
bank obliged to pay the check upon presentation thereof? (See 
August issue, page 570, for answer.) 

12. A certified check is transferred to the A bank for value, but 
at the time of the transfer is unindorsed by the payee. The A bank 
subsequently secures the indorsement of the payee. The certifying 
bank had a defense to the check, but the A bank had no notice of 
such defense at the time of obtaining the payee’s indorsement. Can 
the A bank enforce the check against the certifying bank? (See 
August issue, page 540, for answer.) 

13. The holder of a check deposited it and it was sent to the 
drawee bank through the clearing house. The drawee held the cheek 
five days and then returned it through the clearing house marked 
‘‘insufficient funds.’’ The drawer failed before the holder could col- 
lect on the cheek. Is the drawee bank liable to the holder? Does its 
retention of the check amount to a certification? Does the fact that 
no demand for the return of the check was made on the drawee af- 


fect its ability?) (See August issue, page 532, for answer.) 


Statements of Customers’ Accounts 
14. Is a depositor under an obligation to examine statements of 
account, with vouchers, sent to him by the bank, for the purpose of 
ascertaining whether any checks have been paid bearing forgeries of 
his signature? (See August issue, page 537, for answer.) 


15. Where a bank makes up monthly statements of account, to be 
delivered to its depositors when called for, are the depositors under 
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an obligation to call for such statements? (See August issue, page 
537, for answer.) 

16. A bank makes up monthly statements of a customer’s account. 
The customer does not eall for the statements for 8 months. In the 
meantime, the bank pays a series of checks against the account, 
the signatures on which are forged by the depositor’s employees. By 
the exercise of ordinary care and skill, the bank employees could have 
discovered the forgeries before payment. Is the bank liable to the de- 
positor for any or all of the checks? (See August issue, page 537, 
for answer.) 

Deposits 

17. Where money is deposited in a bank in a general account, 
can the bank apply the deposit to a debt owing to it by the de- 
positor? (See August issue, page 560, for answer.) 

18. Where money is deposited in a bank for the purpose of pay- 
ing certain checks, and the bank is informed of the purpose ‘of the 
deposit, can the bank apply the deposit to the satisfaction of a debt 
owing to it from the depositor? (See August issue, page 560, for 
answer. ) 


19. Can a depositor, receiving from her bank an itemized state- 
ment of her account showing an unauthorized loan of her funds and 
making no objection to such statement until two months after receipt 


thereof, recover the amount of the loan? (See August issue, page 
5976, for answer.) 

20. A receiver is appointed for a bank which has misappropri- 
ated bonds left with it by its customers for safe-keeping. Can a 
customer having a claim arising from such misappropriation have it 
decreed to be a trust fund, and a first lien upon the assets in the 
hands of the receiver? (See August issue, page 583, for answer.) 


Promissory Notes 

21. A and B indorse a note for accommodation, A  indorsing 
first. If B is compelled to pay the note, can he collect the entire 
amount from A? (See August issue, page 566, for answer.) 

22. Where two or more persons are indorsers of a note, can they 
agree that they shall not be liable in the order in which they in- 
dorse, and that each shall be liable for his pro rata share in case the 
note is not paid at maturity? Does it make any difference if they in- 
dorse for accommodation? (See August issue, page 566, for answer.) 

23. In an action against an indorser, he claims that he was dis- 
charged by failure to give him notice of dishonor. The notary’s certif- 
icate, reciting that the indorsers were ‘‘duly notified’’. is produced. 
The indorser denies that he ever received the notice. Is he liable as 
indorser? (See August issue, page 557, for answer.) 
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24. In an action against an indorser, the plaintiff proves that 
notice of dishonor was duly mailed to the indorser. The notice was 
never, in fact, received. Is the indorser liable? (See August issue, 
page 557, for answer.) 

25. The maker of a note, barred by the statute of limitations, 
indorses a eredit on the baek of the note but does not sign it. Is 
such indorsement sufficient to constitute a renewal of the note and 
remove the bar of the statute? (See August issue, page 586, for an- 
swer. ) 

26. A person signs and delivers a note in payment for goods sold 
with a guaranty. The note is transferred before maturity for value 
to a person who has knowledge of the existence of the guaranty. It 
is subsequently discovered that the goods do not conform to the guar- 
anty. Can the purchaser of the note enforce it against the maker? 
(See August issue, page 555, for answer.) 


Investment of Trust Funds 


27. Is it proper for a trustee to mingle trust funds with his own 
funds? (See August issue, page 595, for answer.) 


28. May a trust company invest portions of various trust funds 
in a single mortgage? (See August issue, page 597, for answer.) 


29. Must a trustee who holds several distinct trust funds keep 
each fund separate from the others? (See August issue, page 594, 
for answer.) 

30. Is a trustee who fails to comply with a court order, directing 
the investment of trust funds in a particular manner, personally liable 
for loss occasioned by his failure to make the investment? (See 
August issue, page 589, for answer.) 

31. Sixteen years after the making of a court order, authorizing 
a particular investment by trustees of a certain trust fund, a_bene- 
ficiary of the trust seeks to have the investment set aside. Will her 
delay in acting deprive her of relief? (See August issue, page 592, 
for answer.) 

32. A will creating a trust estate provides that all investments of 
the trust funds shall be approved by the court. The trustee invests 
trust funds without obtaining the court’s approval. Is he personally 
liable for a loss resulting from such investment? (See August issue, 
page 591, for answer.) 

33. A will direets the executors to keep the funds of the estate 
invested. A profitable investment is offered larger in amount than 
the available assets of the estate. May the executors supplement such 
assets with funds borrowed from another party in order to make the 
investment? (See August issue, page 596, for answer.) 





HIS handsome monumental building, recently completed, 

is occupied exclusively by the Huguenot Trust Company. 
The Roman Ionic type of architecture was employed and 
adapted to the requirements of a modern bank building. 
Tuckahoe marble —a constructural material which has stood 
all tests — was used for the massive cut cast stone columns 
which surround the building. A fine marble banking screen, 
a massive circular steel door guarding the fire and burglar- 
proof vaults and modern safe deposit and fur storage depart- 
ments are prominent features. 

Engineering and architectural work by 


Alfred C. Bossom 


Bank Architect and Equipment Engineer 
680 Fifth Avenue, New York 


Correspondence Invited 








A Statement of 
Facilities 


Commercial Banking, since 1812 
( Authorized depository for federal, state and municipal funds ) 


Direct Foreign Banking, since 1814 
( Correspondents in all principal cities of the world) 


Trust Department, Organized 1888 
( Acquired through consolidation With Franklin Trust Co. in 1920) 


Seven offices in the principal financial, wholesale and retail 
districts of Manhattan and Brooklyn 


THE BANK 
OF AMERICA 


ESTABLISHED 1812 
NEW YORK CITY 





BANK AND INVESTMENT ITEMS 


THE GIRARD NATIONAL BANK OF 


PHILADELPHIA, in its “Economic Re- 
view,” dated September 15, writes of busi 
ness conditions, as follows: 
“Another period of readjustment 
set in. From the halt and setback in 
certain lines of industry and _ business 
which were experienced during the sum- 
mer, there are now under way recovery and 
improvement. The turn came normally in 
response to demand for goods to replace 
those which had passed into ultimate con- 
sumption. Sentiment has become much 
more confident and is now manking a con- 
structive influence. There is a_ fast 
strengthening belief that the remaining 
months of the year will show very large 
commercial activity with a big distribu- 
tion of manufactured products, especially 
of those which find general use by the 
mass of the people. Consuming power 
exists in enormous volume, and it is being 
exerted. 
“There 


has 


have been thrust into the econ- 
omic situation certain new factors of 
highly potential and far-reaching nature. 
They have their serious and ominous sides, 
although immediately, and for a_ few 


months to come, their constructive effects 


very probably will predominate. Ranking 
first in importance, as well as most vivid- 
ly in the mind, is the terrible calamity 
which fell upon Japan. The sweep of 
death and of human suffering and dis- 
tress which earthquake, tidal wave and 
fire inflicted on great cities and populous 
territory, carried with it also vast prop- 
erty destruction. Resulting losses, while 
actually sustained by the afflicted Japa- 
nese, have yet to be felt and absorbed 
as they spread about the world. 

“That is the heart-rending and dismal 
side of the Japanese catastrophe. Its 
other side is the reconstruction, with the 
urgently necessary new work which must 
be done and has already started. The 
great bulk of this will be in Japan where 
the destruction must be made good, so far 
humanly possible. Japanese labor 
and materials naturally will supply most 
of what will be required. But there will 
be an overflow to other countries, as may 
be expected in chief way to the United 
States and Great Britain, of the calamity- 
made new demand for a variety of prod- 
ucts, even as it is likely that there will 
be a falling off, for a time, in the ex- 
port of Japanese products, such as_ silk, 


as is 




















LONDON JOINT CITY AND 
MIDLAND BANK LIMITED 


CHAIRMAN: 
The Right Hon. R. McKENNA 


JOINT MANAGING DIRECTORS: 
FREDERICK HYDE © EDGAR W. WOOLLEY 


Subscribed Capital - £38,117,103 
Paid-up Capital - - 10,860,852 
Reserve Fund - - - 10,860,852 
Deposits (June 30th, 1923) - 347,900,203 


HEAD OFFICE: 5, THREADNEEDLE STREET, LONDON, E.C.2 
OVERSEAS BRANCH: 65 & 66, OLD BROAD STREET, LONDON, E.C.2 


Atlantic Offices: ‘‘ Aquitania’’ ‘‘Berengaria’’ ‘‘ Mauretania” 


BELFAST BANKING CO. LTD. THE CLYDESDALE BANK LTD. 


THE THREE BANKS HAVE OVER 
2,000 OFFICES IN GREAT BRITAIN & IRELAND 
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available supplies having been in part surround the building. A fine marble 
destroyed, and of other articles which will banking screen, a massive circular steel 
be needed for the unexpectedly created door guarding the fire and burglar proof 
reconstruction operations.” vaults, and modern safe deposit and fur 
storage departments are prominent fea- 

HUGUENOT TRUST IN NEW tures of the building. Alfred C. Bossom, 
QUARTERS—tThe formal opening of the the prominent New York bank architect, 
new building of the Huguenot Trust Com- did the engineering and architectural work 
pany, New Rochelle, N. Y., took place on of the building. The Huguenot Trust 
September 8. The modern new building, Company has total resources of $3,922,187; 
which the bank will occupy exclusively, capital of $150,000; and surplus and un- 
is of the Roman Ionie type of architee- divided profits of $149,354. The officers 
ture. Tuckahoe marble, a constructural of the company are as follows: Charles 
material which has stood all tests, has been W. Bryan, chairman; Raymond J. Wal- 
used for the massive stone columns which ters, president; Michael J. Martin, vice- 





MELLON NATIONAL BANK "2nd oni 
PITTSBURGH, PA. are of distinct advantage to out-of- 


town banks, corporations and jindi- 
viduals seeking efficient banking 


connections in this great industrial 


$12,000,000.00 and commercial district. 


Capital and Surplus 


Correspondence Invited 
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FOURTH STREET 





NATIONAL BANK 


PHILADELPHIA 


CAPITAL “ . 
SURPLUS AND PROFITS 


‘ $3,000,000 
8,988,169 


Unexcelled Facilities Offered to Banks, Bankers and Trust Companies 
Correspondence Invited 


OFFICERS 


. F. SHANBACKER, President 

. 4. CLARK. 
K. HAKDT. Vice-President 

’, KR. HUMPHREYS, Vice-President 





president; George E. Galgano, vice-presi- 
dent; Everett A. Culp, secretary and treas- 
urer; and Joseph A. Seaborg, assistant 
secretary and treasurer. 


THE SEABOARD NATIONAL BANK 
has been named a trustee of the New York 
Community Trust. It is the second na- 
tional bank to qualify, the other having 
been the Chase National Bank which, 
through Albert H. Wiggin, president, an- 
nounced that it had associated itself with 
the group of institutions acting as trustee 
last month. 

The other trustees are all trust com- 
panies, including the American Trust Com- 
pany, the Equitable Trust Company, the 
Fidelity-International Trust Company, the 
Kings County Trust Company, the Manu- 
facturers Trust Company, the Title Guar- 
antee & Trust Company, and the United 
States Mortgages & Trust Company. 


MERGED WITH BANK OF AMER- 
ICA—The Battery Park Bank has merged 
with the Bank of Amercia, New York. 


Vice-President and Cashier 


G. KE. STAUFFER, Assistant Cashier 
A. MacNICHOLL, Assistant Cashier 
Cc. F. WEIHMAN, Assistant Cashier 
Cc. R. HORTON, Assistant Cashier 





The executives will be unchanged. 

The Bank of America has capital and 
surplus of $11,500,000 and resources of 
$125,000,000. 

Customers of the combined banks are 
now afforded the services of eight offices 
in Manhattan and Brooklyn, as follows: 
In Manhattan at 44 Wall street, corner 
William; Broadway, opposite City 
Hall; Produce Exchange Building, and 21 
East 40th street, corner Madison avenue. 
In Brooklyn at 166 Montague street, cor- 
ner Clinton; 369 Fulton street, opposite 
Hanover place, 41 Washington avenue, cor- 
ner Flushing avenue, and 934 Third ave- 
nue, in Bush Terminal. The bank has 
also more extensive connections through- 
out the United States and in the principal 
markets of the world. 
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DURANT TO OPEN A NEW BANK— 
Announcement has been made of a new 
bank in New York to be named the Lib- 
erty National Bank in New York, with 
William C. Durant, head of the Durant 
Motors, as its sponsor and chairman of 





BIG LITTLE PORTO RICO 


Porto Rico as an island isn’t very big, but in her industrial and business growth 
under American stimulus has shown wonderful progress. 


Since 1900 Porto Rico’s commerce has increased over two hundred million dollars 


a year. 


More than ninety per cent. of this business is transacted with the United 


States, of which the island and its citizens are a part. 


As the pioneer American banking institution in Porto Rico we have given every 
aid to the island’s commercial development and we have shared in its growth. 


We have gained the reputation for handling all business entrusted to us with 


promptness and economy. 
tions direct. 


Send us your bills of exchange, drafts and collec- 


AMERICAN COLONIAL BANK 


OF PORTO RICO 
SAN JUAN 


Branches: 


Arecibo, Mayaguez. Caguas 





Nation-wide Basis 
Gives Stability 


MERICAN TELEPHONE AND TELE- 

GRAPH stock represents a system 
nation-wide in scope and indispensi- 
ble in character. It is based on the 
company’s ownership in the Bell 
System’s properties, which include 
the Associated Companies. These 
are 26 distinct organizations, cover- 
ing the 48 States of the Union. 


The combined earnings of these com- 
panies are in but small part depend- 
ent upon the business conditions of 
any one or even a few sections of our 
land. A wave of business depression 
may strike to the very roots of a 


single locality but affect very little 
the main volume of the country’s 
business. 


The number and distribution of the 
properties producing earnings de- 
crease the risk and this is another 
reason why A. T. and T. stock is 
judged a desirable investment. 


A. T. and T. pays 9% dividends on the stock outstand- 
ing. Today the stock can be bought in the open market to 
yield approximately 7%. Full information sent on request. 


“The People’s Messenger” 


BELL TELEPHONE 
SECURITIES CO. he 


D.E. Houston, President 
195 Broadway NEW YORK 





The Corn Exchange National Bank 


OF CHICAGO 


Capital, $5,000,000 


Surplus, $10,000,000 


Undivided Profits, $1,700,283 


OFFICERS 


President 
. Vice-President 
. Vice-President 


ERNEST A. HAMILL 
CHARLES L. HUTCHINSON 
OUWEN T. REEVES, Jr.... 
J. EDWARD MAASS 
NORMAN J. RK 


JAMES G. WAKEFIELD Vice-President 


EDWARD F. SCHOENECK 

LEWIS FE. GARY............./ Assistant Cashier 
JAMES A. WALKER Assistant Cashier 
C. RAY PHILLIPS...........2 Assistant Cashier 
FRANK F. SPIEGLER......: Assistant Cashier 
WILLIAM E. WALKER...../ Assistant Cashier 


DIRECTORS 


WATSON F. BLAIR 
CHAUNCEY B. BORLAND 
FDWARD B. BUTLER 
BENJAMIN CARPENTER 


HENRY P. CROWELL 
ERNEST A. HAMILL 
CHARLES H. HULBURD 
CHARLES L. HUTCHINSON 
JOHN J. MITCHELL 


MARTIN A. RYERSON 
J. HAKRY SELZ 
ROBERT J. THORNE 
CHARLES H. WACKER 


Foreign Exchange, Letters of Credit, Cable Transfers 


directors. The bank will 
open its doors soon at 256 West Fifty- 
seventh street, near Broadway, with a 
business policy believed to be unique for 
an institution of its kind. 

The announcement is the first definite 
news regarding the new bank which first 
took form last April in the declaration by 
the multimillionaire automobile manufac- 
turer that he would set up a bank “to be 
owned by the people at large” and 
established on the principle of “business 
comradeship.” 

The bank will have 300,000 “partners,” 
none of whom will be permitted to own 
more than a share of stock. It will be 
operated under a national bank charter, 
The president of the bank, the chairman 
of the board and the directors will 
without pay. “In no instance will the in- 
terest on loans exceed the legal rate.”’ No 
commission, fee or bonus in money, mer- 
chandise or stock will be charged or ae- 
cepted “in connection with any loan made 
or negotiated.” Further, no associated 
affiliated or controlled company will be 
operated in connection with the bank. 
“The bank will be operated in the inter- 
est of all stockholders and not in the 
interest of a few of its officers or di- 
rectors.” 

The announcement 


the board of 


one 


serve 


also sets at rest any 





doubt as to what Mr. Durant, whose fight 
speculative vicissitudes in Wall 
believed to have prompted his 
decision to enter the banking field as “a 
people’s banker,” would actually do.  Fol- 
lowing is the announcement: 

“The Liberty National Bank in New 
York, owned by the people at large, comes 
into being within a short time sponsored 
by William C. Durant. 

“A new institution of public service 
will soon open its doors in this city. Char- 
tered under Federal operated 
under the supervision of the United States 
Liberty National Bank 
experienced management, be 
service of its 


against 
street is 


laws and 
Government, the 
will, under 
conducted solely for the 
depositors and patrons. 

“The Liberty National Bank will begin 
business as a completely new and_ inde- 
pendent institution without any past or 
present financial affiliations and having no 
corporate connection with any other bank, 
trust company or securities company. 

“William C. Durant, chairman of the 
board, announces that under its plan of or- 
ganization it is intended that this bank 
shall be owned by the people at large. 

“The day of the formal opening of 
the Liberty National Bank in New York 
will be duly made known in the _ publie 
press.” 





The CONTINENTAL and 
COMMERCIAL 


BANKS 


CHICAGO 


Resources more than 
$500,000,000 


CONTINENTAL 
SERVICE — 
WITH 7,450 BANKS 


Transferring Funds 


for Thousands of Banks 


Eliminating hours and minutes is an every-day 
practice with us in transferring funds for the 
many banks we serve. 

Much depends on making money available in 
the shortest possible time wherever it is needed. 

Because of our long experience and the volume 
of our business we have developed a system of 
short-cuts and connections which enable us to save 
both time and money for our customer banks. 

To reach remote points speedily, use Conti- 
nental Service. 


CONTINENTAL and COMMERCIAL 
NATIONAL BANK °f CHICAGO 


“An Extra Measure of Service” 
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BANK 


OF THE 
CITY OF NEW YORK 


200 Million Dollars Resources 
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ITALIAN DISCOUNT 
AND TRUST COMPANY 


399 BROADWAY NEW YORK 
Capital and Surplus $1,500,000 


MT UC 


Our Foreign Services 


Directors Accepts drafts for financing shipments of 


LUIGI BERIZZI merchandise to and from Italy and the 
Berizzi Bros. Co. 


VINCENZO DE LUCA United States—and all other parts of 


V. De Luca & Co. 
A. PORTFOLIO the world. 
A. Portfolio Co. . . 
RICHARD E. DWIGHT Domestic and foreign acceptances. 
Rounds, Schurman & Dwight - ® m 
HON. JOHN J. FRESCHI Commercial and travelers letters of credit 
EMANUEL GERLI ° . 
E. Gerli & Co. available in every part of the world. 
JOSEPH GERLI . . . 
E. Gerli & Co. Domestic and foreign bills of exchange. 
GIOVANNI GIRARDON . 
Vice-President Buys and sells exchange on all countries, 
HECTOR GRASSI . ae. © . . 
L. Ganilolfi & Co. specializing in Italian exchange. 
ALESSANDRO OLIVOTTI 


A. Olivotti & Co. Affiliated Banks 
LUIGI PODESTA 


Natl. Inst. of Exchange ROME --Banca Nazionale di Credito 
ge DI eg -egd Capital Paid up Lit. 250,000,000 
4 Georgi *ruit Co. : . 
. POTTS . PARIS Banque Italo-Francaise de Credit 
E. Gerli & Co. Capital Paid up Frs. 15.000.000 


WU 
SRsMEMAUGAUAVAUNUUAUANUAUOGUADAUONUOUOGEUEOOOUOUONONEOUGNOOUOUEOUOOGUOGOGEOEOEOGEOEGUOOEOOONGOOGGOOUNT 


Su 


SAUUUUVENLEULUONENUOGNSONUGASOUSONEOVEOUEOUEODOUSSDOODOGGOOQEODOOUSOGOOQEOQEOOSOGEOUSOOEONEOUEOUEOUEODGONGOOSOOGGNOGDOOUEGOOONOONOONOENOOIOOUOOOEOOOONOONOOEOODOOOEOOEOND 





The new bank, it is stated, will be the 
largest in the United States in number of 
stockholders. 


THE GOTHAM NATIONAL’S NOTE- 
WORTHY SIGN, bearing the words 
“Gotham Bank Building,” the highest elee- 
trieal any business structure in 
the world, flashed on for the first 
time on the night of September 25, 347 
feet above the curb at Columbus Circle, 
New York City. Facing north and south- 
east, they were seen far up the East 
River and for miles out on Long Island. 

According to H. H. Bizallion, president 
of the Gotham National Bank of New 
York, the signs are eighty feet wide, each 
letter is twelve feet high, and the stroke 
of the letter is two feet. Each = sign 
contains one thousand 50-watt daylo lamps. 
Erected directly on the steel columns of 
the great bank building, the signs are 
made to withstand thirty-five pounds wind 
pressure to the square foot, this requiring 
the use of eighty tons of stee] and 15,000 
4-ounce bolts. The signs themselves 
sixty-seven feet high. 

“The steady gleam of these lights from 
nightfall until the early morning hours,” 
said Mr. Bizallion, “will mark — not 
only one of the most striking expres 
of the electrical age, but will em- 
phasize Columbus Circle as the new heart 
of the town, through which passes daily 
more vehicular traffic than at any point 
in the world, not excepting Trafalgar 
square in London. It also marks the 
growth of a national bank that opened 
its doors on Columbus Circle only thir- 
teen years ago.” 


sign on 
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THE AMERICAN EXCHANGE NA- 
TIONAL BANK OF NEW YORK CITY, 
in its Monthly Letter, dated September 
1, writes of business conditions as follows: 

“More general confidence in the outlook 
for the last quarter of the year, rather 
than actual improvement in current busi- 
hess, represented the principal change in 
the situation during August. The most 
important actual improvement was reported 
for the textile industries, increased opera- 
tions of moderate extent appearing. 
Broadly speaking, business continued to 
show slightly better than normal activity, 
suggesting that we are now experienceing an 
even flow of trade, instead of the inter- 
mittent movements which are more fam- 
iliar. This change in methods probably 
explains the slowness of the recovery of 
confidence. The impairment of confidence 
noted early in the summer was due _ to 
the puncturing of an incipient boom, to 
the anticipation and eheckmating of run- 
away markets that were apparently about 
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The National City 


Company’s investment service 
to bankers includes trading staffs 
who find securities which banks 
wish to buy, and locate the mar- 
kets where the best prices may 
be obtained for securities which 
the banks wish to sell. 


| 
ry 


Hdd Adel 
Meaty 


NEW YORK 
CHICAGO 
BOSTON 


PHILADELPHIA 
NEW ORLEANS 
SAN F2ANCISCO 


MONTREAL 
LONDON 
TOKYO 


ee 
MUNUOUUOOEAOOONDNOOUUOOOUOGOOOOQUONGONOGDNOQOUGOOUGOOUGONUOONONONONNGDGOONONOOUOOONT 


connection with a_ revival 
of speculation, which was prevented by 
general consent, the discussion and warn- 
ings growing out of the situation leading 
to a sharp reversal of opinion with respect 
to the immediate outlook. The change, 
however, was purely a change of opinion, 
the underlying situation undergoing no 
change whatever. The “about-face” never- 
theless led many to conclude that the coun- 
try was about to enter upon another period 
of depression, and as a_ result many 
who had hesitated to speculate on an ad- 
vancing market refused to buy even for 
present needs, feeling assured, on the basis 
of past experience, that prices would go 
down. Some prices did go down, but 
except for abnormal reasons few prices 
declined as much as expected, and it soon 
became apparent that declines of the ex- 
tent anticipated would not take place. 
The firmness displayed in many markets 
was due to the fact that stocks had been 
kept low, thus avoiding the accumulations 
of surplus goods which ordinarily result 
in sharp reactions in prices, and to the 
further fact that current buying ‘to meet 
a fairly steady consumer demand kept 
enough grders on hand for most pro- 
ducers, freeing them of the necessity of 
making concessions in order to keep their 
wheels turning.” 
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Number Two 


of a Series 


| NUMBER OF STUDENTS 


@ Visualize, if you can, the entire population of Topeka, 
capital of Kansas. Add a few thousand, transform them 
into bank men and women, and you have the fifty-two 
thousand members of the American Institute of Banking. 


q Imagine, if you can, the combined enrollment of Harvard, 
Yale. Princeton, Cornell, Chicago, and United States 
naval and military academies, and you have a number 
nearly equal to the Institute's thirty thousand students. 


q Our great universities provide those fortunate enough to 
attend with an education of a liberal nature. The A. I. B. 
offers even the lowliest bank messenger a chance to learn 
things that will help him with his immediate job, and an 
opportunity to advance by study to a position of high 
rank. 


q And isn't it the chap who digs for his education who 
really counts—as a banker or anything else? 


The American Institute of Banking is 

the world’s greatest trainer of bank 

men and women. Are you actively 
supporting it? 


AMERICAN INST 


Nett 


CHAPTERS IN PRINCIPAL CITIES 
COURSES BY MAIL 


National Office: 110 East Forty-Second Street, New York 
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